Sixth Annual Meeting of Arab National Human
Rights Institutions

“Role of National Human Rights Institutions
in Reinforcing the Rule of Law”

Rabat, May 12, 2010

Publications of the Advisory Council on Human Rights
“Seminars Series”

RN
Q!?.’"v“.!;

X QPN PAVERY
...1.«"""0‘» 0%’
A A AR A






Sixth Annual Meeting of Arab National Human
Rights Institutions

“Role of National Human Rights Institutions
in Reinforcing the Rule of Law”

Rabat, May 12, 2010

Publications of the Advisory Council on Human Rights

“Seminars Series”



U
2 a}&)‘§‘£¥

n Ri
National Center for Huma

From right to left: Mohamed Taib Naciri, Moroccan Minister of Justice; Ahmed
Herzenni, President of Morocco’s Advisory Council on Human Rights (CCDH);
Muhyiddine Touq, Commissioner-General of Jordan’s National Center for Human
Rights; Alia al-Dalli, Deputy Resident Representative of the United Nations
Development Program in Morocco.

This publication was financially supported by the United Nations Development
Program-Jordan, and published under the supervision of Mr. Ahmed Herzenni,
CCDH President.

Dépét légal : 2011 MO 0660
ISBN : 978-9954-1-0047-9

Conseil Consultatif des Droits de ’THomme

Place Ach-Chouhada, B.P. 1341, 10.040 Rabat - Maroc
TélL : +212 (0) 537 722 218 / 722 207

Fax : +212 (0) 537 726 856

Site web : www.ccdh.org.ma

E-mail : ccdh@menara.ma/ccdh@ccdh.org.ma

Mise en page : Nadacom Design
Impression : Imprimerie BIDAOUI

@ Sixth Annual Meeting of Arab National Human Rights Institutions




Table of Contents

Foreword 5
1. Concept paper 7
1.1. Introduction 7
1.2. Reinforcing the rule of law at national and international levels.......... 7
1.3. NHRIs’ role in reinforcing the rule of law 8
1.3.1. Monitoring state practices related to commitments
to international human rights norms 9
1.3.2. Making advisory opinions and proposals in the field
of legislations and public policies 9
1.3.3. Human rights education and awareness-raising.................... 9
2. Program 1
3. Opening Statements 13

3.1. Statement by Mr. Ahmed Herzenni, President of the Advisory
Council on Human Rights of Morocco 13

3.2. Statement by Mr. Mohamed Taib Naciri, Minister of Justice
of Morocco 17

3.3. Statement by Mr. Adnan Badran, Chair of the Board
of Trustees at Jordan’s National Center for Human Rights.......... 20

3.4. Statement by Ms. Alia al-Dalli, Deputy Resident Representative
of the United Nations Development Program (UNDP)-Morocco....23

3.5. Statement by Mr. Gianni Magazzenni, Chief, National
Institutions and Regional Mechanisms Section, Office
of the High Commissioner for Human Rights 26

. Plenary Session: Measures to Ensure the Implementation

of the Rule of Law 29

4.1. Separation of Powers and Participation in Decision-making........30

Rabat, May 12, 2010 @



4.2. Prevention of Arbitrariness, and Procedural and Legal

Transparency 38

4.3. Role of NHRIs in Strengthening the Rule of Law through
Awareness-raising and Human Rights Education 42
5. Workshop Proceedings 49

5.1. First workshop on “monitoring state practices concerning
commitment to international human rights standards™................. 49

5.2. Second workshop on “advising and proposing in the field
of legislations and public policies” 52

6. The Final Declaration of the Sixth Annual Meeting of Arab
National Human Rights Institutions on “Role of NHRIs

in Reinforcing the Rule of Law”, Rabat, May 12, 2010 55
7. Summary Report of the Proceedings 59
7-.1. Opening statements 59
7.2. Papers 63
7.3. Discussions 65
7-4. Workshop proceedings 66
7.5. Conclusions and recommendations of the Meeting.......cccuc. 68
7.6. Closing session 69

8. Appendix: Addresses and papers sent to the participants
in the meeting 70

8.1. The Rule of Law According to International Standards
in the Work of Paris-Principles-Compliant NHRIs,
by Mona Rishmawi 70

8.2. Challenges in the Implementation of the Rule of Law
in the Arab States: UNDP’s Perspective, by Mitra M. Motlagh.......... 78

8.3. Equality, accountability and fairness in the application of law........83

@ Sixth Annual Meeting of Arab National Human Rights Institutions



Foreword

National Human Rights Institutions (NHRIs) are one of the main stakeholders
in the systems of human rights protection and promotion at the international
and national levels. Therefore, the number of these NHRIs has increased, their
functions and roles have been broadened and their capacities have developed.
This raises the level of the resulting expectations and poses challenges related to
the changes and dynamics in human rights at all levels and in all fields.

Reinforcing the rule of law, given that it is the supreme expression of the will
of the people, is one of the main pillars of democratic states and a cornerstone
for justice and equality in rights and duties. Thus, NHRIs, as institutions for the
promotion and protection of human rights, can play a key role in this field. They
can examine the harmonization of national legislations with international human
rights norms, submit advice and opinion to improve monitoring, protection and
prevention mechanisms in this regard. The goal is to guarantee justice, provide
redress, achieve equality, guarantee accountability, respect legal legitimacy,
enhance transparency and fairness, and ensure legal, social and institutional
protection of human rights.

Within this scope falls the organization of this meeting, hosted by the Advisory
Council on Human Rights (CCDH) in support of all national, regional and
international efforts in Arab countries to entrench the rule of law as a further step
in the process of human rights protection and promotion in Arab countries. This
is the work that Arab NHRIs seek to continue through their annual meetings and
through the seminars they organize and in which their counterparts are involved,
in order to share experiences and good practices, and promote cooperation and
partnership in areas and issues of joint interest.

In Cairo, the National Council for Human Rights of Egypt hosted the first meeting
from March 6-8, 2005; while the second meeting was organized by the National
Human Rights Commission of Qatar on human rights culture, from March 4-6,
2006. The third meeting was organized by the Advisory Council on Human Rights
of Morocco in Rabat, on the role of NHRIs in promoting the independence of
the judiciary; the fourth meeting by the National Human Rights Commission of
Algeria from March 18-19, 2008, on economic, social and cultural rights, while
the National Center for Human Rights of Jordan hosted the fifth meeting from
March 8-9, 2009, on elections in the Arab world and their impacts on human
rights.
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While the common goal of these meeting is to promote and protect human
rights, the issues they addressed included civil, political, economic and social
rights and they aimed at reinforcing the legal and institutional protection
mechanisms and developing education and awareness methods. They reaffirmed
the variety of NHRIs concerns, and multitude and duplication of issues of
interest. The institutionalization of dialogue and debate among NHRIs in our
region is likely to be a regional mechanism for the promotion and protection
of human rights and a means to capitalize on the gains and evaluate the results
achieved. It may be also a space for dialogue and cooperation between regional
and international institutions and networks, and diverse cultures and peoples
sharing the same goals in order to achieve human dignity. The goal is to highlight
the interdependence and universalism of human rights and uphold richness,
diversity and human solidarity.

While the work of NHRIs is based on international human rights norms, which
highlights the universality of human rights in the work of these NHRIs, the
challenge remains the harmonization with national contexts and situations,
in order to make positive impact on political, social, economic and cultural
environments and entrench institutional effectiveness. This requires ongoing
work to reinforce the position of NHRIs among the institutional arena of
our countries, through reinforcing their prerogatives, guaranteeing their
independence and plurality, improving their effectiveness by developing their
approaches and ensuring easy access to their services, mobilizing, improving
and organizing their resources and potentials, and evaluating the impact of their
work on their areas of intervention.

Ahmed Herzenni

President of the Advisory Council on Human Rights
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1. Concept paper

1.1. Introduction

According to the decision taken by the participants in the Fifth Annual Meeting of
Arab National Human Rights Institutions (NHRIs), held in Jordan from March 8-9,
2009, the Advisory Council on Human Rights (CCDH), in collaboration with the
Office of the High Commissioner for Human Rights (OHCHR) and the Jordanian
National Center for Human Rights (NCHR), organizes the Sixth Annual Meeting,
in Rabat, Morocco, on May 12-13, 2010, on “Role of Arab NHRIs in Reinforcing the
Rule of Law”.

The two-day meeting, which will be attended by representatives of international
and regional organizations, judges, lawyers, members of the parliament,
academicians and national and international experts, will be organized around
plenary sessions. Presentations will be followed by discussions. Also, working
groups will be composed within the framework of workshops. The working
language will be Arabic. Simultaneous translation into and from English will be
provided.

1.2. Reinforcing the rule of law at national and international
levels

Reinforcing the rule of law has been of an increasing importance at the
international and national levels at the beginning of the third millennium, as it
has positive impacts on the stability, security and development of societies, as
well as on the reinforcement of a rule based on accountability, protection of
persons and enjoyment of human rights.

According to the United Nations, “the rule of law refers to a principle of governance
inwhich all persons, institutions and entities, public and private, including the State
itself, are accountable to laws that are publicly promulgated, equally enforced and
independently adjudicated, and which are consistent with international human
rights norms and standards. It requires, as well, measures to ensure adherence to
the principles of supremacy of law, equality before the law, accountability to the
law, fairness in the application of the law, separation of powers, participation in
decision-making, legal certainty, avoidance of arbitrariness and procedural and
legal transparency.”

The United Nations, other international organizations and the states around the
world, including the Arab ones, have given greater attention to the reinforcement
of the rule of law. They have become convinced that measures should be taken
to establish a state based on law, institutions and democratic society. They are
also aware that the foundations of a civil and constitutional state should be
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laid based on an independent judiciary and a space where all citizens are equal
before the laws governing freedoms and the administration of the state affairs.
However, the fact remains that, despite this interest, more efforts should be
made to reinforce the rule of law.

At the international level, the pillars of the rule of law are enshrined in the
Charter of the United Nations and the international human rights law, which
came up with internationally recognized norms, including Article 7 of the
Universal Declaration of Human Rights “All are equal before the law and are
entitled without any discrimination to equal protection of the law...”, Article 2 of
the International Covenant on Civil and Political Rights which stipulates that the
states parties undertake to respect and to ensure the rights recognized in the
Covenant, Article 3 which calls for ensuring the equal right of men and women
to the enjoyment of all civil and political rights, Article 26 which stipulates that
“All persons are equal before the law and are entitled without any discrimination
to the equal protection of the law.” and Article 2 of the International Covenant
on Economic, Social and Cultural Rights according to which the states parties
undertake to guarantee that the rights enunciated in it will be exercised without
discrimination of any kind. It has become clear that the reinforcement of the rule
of law is necessary for the protection of economic and social rights as much as it
is necessary for the protection of civil and political rights.

At the national level, almost all Arab constitutions and legislations contain
relevant provisions and stipulate that measures should be taken to guarantee
the commitment to the principles of supremacy of law, accountability, equality
before the law, fair trial, independence of the judiciary, separation of powers,
and free and fair regular elections.

The reinforcement of the rule of law is a difficult, complicated and lengthy
process, which is dependent upon the pooling of the efforts of various national
and international stakeholders, including public authorities, the judiciary,
national institutions and civil society actors. It also entails that sustainable and
continuous programs and strategies be developed on the basis of a participatory
approach that has the confidence of all the parties concerned.

1.3. NHRIs’ role in reinforcing the rule of law

A NHRI has a key role to play in the reinforcement of the rule of law. It can set
the stage for greater efficiency of the national structures concerned, uphold a
state based on laws and institutions, urge the government to implement the
international human rights standards and harmonize national legislations with
such standards, follow up on the application of international commitments at
country level, and focus primarily on the support for institutions, public policies
and measures that guarantee the application of national regulations on the
supremacy of law, the entrenchment of the rule-of-law culture in society. This
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can be done through fostering confidence among citizens in the fairness of
laws and the transparency of institutions and programs, and the strengthening
of impunity policies. Accordingly, NHRIs would help reinforce the rule of law
through three main functions:

< Monitoring state practices related to commitment to international
human rights norms;

< Proposals, opinions and advice;

< Provision of information, raising awareness and human rights
educati+on.

1.3.1. Monitoring state practices related to commitments
to international human rights norms

One of the main functions of NHRIs is to monitor the state practices through
following up thelegislative process toseetowhat extent the stateis committedto
international humanrights norms, making opinions onlegislations and submitting
relevant recommendations, and monitoring the effective implementation of
laws. Also, the presentation of legal advice and the handling of complaints on the
occurrence of human rights violations enable NHRIs to pinpoint the weaknesses
and hence submit proposals and recommendations on potential reforms. NHRIs
can also carry out studies and field research on the possibility of submitting
proposals to adopt new legislations.

1.3.2. Making advisory opinions and proposals in the field
of legislations and public policies

This function is closely linked to that of monitoring. Without monitoring the
situation of human rights, a NHRI cannot submit advice. Therefore, NHRIs should
collaborate with the government, parliament and other institutions, through the
development of means of dialogue and interaction. Professionalism in how to
present these NHRIs’ recommendations and advisory opinions is the way that
leads public authorities to take them seriously. This may even convince these
authorities to refer draft laws to these institutions before their final adoption.

NHRIs can discharge this task through advice during the process of law adoption,
advisory functions in informal meetings with the government departments
concerned, and advisory expertise to the government delegations.

1.3.3. Human rights education and awareness-raising

This is a main function that completes the two former ones. NHRIs are under the
responsibility of contributing to the dissemination of international human rights
norms in a broad scope, and human rights education and training, particularly
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among decision makers, members of parliaments, members of the judiciary and
law enforcement officers: police, judges and prison guards, and other officers.
The integration of human rights principles into the school curricula, formal and
non-formal, is the best preventive means against the human rights violations.

The meeting is then an opportunity to exchange experiences and open debate
on the best ways to reinforce the rule of law which requires an in-depth
understanding of the political context. The specificity, needs and aspirations of
each country should be taken into account in building and reinforcing the rule of
law and good governance.
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3. Opening Statements

3.1. Statement by Mr. Ahmed Herzenni, President of the
Advisory Council on Human Rights of Morocco

Your Excellency Minister of Justice,
Presidents, secretaries general and members of National Human Rights Institutions,

Honorable representative of the Office of the High Commissioner for Human
Rights,

Honorable Deputy Resident Representative of the United Nations Development
Programme,

Your Excellencies Ambassadors;

Representatives of Government departments,

Representatives of national and international nongovernment organizations,
Ladies and gentlemen,

First of all, I would like to express my deep regret that representatives of
some national human rights institutions (NHRIs) and experts from the Office
of the High Commissioner for Human Rights (OHCHR) and the United Nations
Development Programme (UNDP) could not participate in this meeting, because
their flights were cancelled due to disruption in air trafficin some airports, caused
by the volcanic ash cloud that spread over Europe and parts of North Africa. This
prompted us to modify the proceedings of this meeting as shown in the final
version of the agenda.

On my behalf and on behalf of all members of the Advisory Council on Human Rights
(CCDH), l'am pleased to welcome you all after your strenuous journey, to participate
in the Sixth Annual Meeting of Arab NHRIs in order to address a topic of paramount
importance, namely the role of Arab NHRIs in reinforcing the rule of law.
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This is the sixth meeting of Arab NHRIs, organized in collaboration with the
OHCHR, Jordan’s National Center for Human Rights and UNDP.

As you may know, the National Council for Human Rights of Egypt hosted the
first meeting in Cairo, on March 6-8, 2005; the second one was organized by the
National Human Rights Commission of Qatar under the theme “Human Rights
Culture”, on March 4-6, 2006; the third one by the CCDH of Morocco under the
theme “Role of NHRIs in Promoting the Independence of the Judiciary”’; the fourth
one was hosted by the Algerian Human Rights Commission on March 18-19, 2008,
under the theme “Economic, Social and Cultural Rights”; while Jordan’s Center
organized the fifth meeting on March 8-9, 2009, on “Elections in the Arab World
and Their Impact on Human Rights”.

Ladies and gentlemen,

These seminars and the issues we have addressed show that our NHRIs are
increasingly involved in defending, protecting and promoting human rights,
and in urging our governments to commit to these rights in conformity with
the international standards in the field. This meeting highlights once again the
increasing and durable commitment to making the human rights approach a
locomotive for development and human dignity, a cornerstone for justice and
democracy, and a backbone of the rule of law in our region.

Inrecent years, the number of Arab NHRIs has increased and many of them have
been accredited with “A” status by the Sub-Committee on Accreditation of the
International Coordinating Committee of NHRIs (1CC) in conformity with the Paris
Principles. This is progress for the family of Arab NHRIs, which can be deemed
a continuous enhancement of the national efforts and the ongoing endeavors
of the United Nations, international organizations and the Arab League aiming
at respecting and implementing the international human rights standards, and
reinforcing the rule of law at the national level.

Ladies and gentlemen,

The increasing role of NHRIs in reinforcing the rule of law goes hand in hand
with the international attention for this area, namely the steady development
of the principles and provisions of the international human rights law and the
relevant UN programs. This also affects national dynamics concerning country
legislations, including constitutions andlaws, which contain provisions enshrining
the principles of the rule of law, accountability, equality before the law, fair trial,
separation of powers, independence of the judiciary, and political participation
and representation.

As a matter of course, the judiciary, through its contribution to entrenching the
rule of law, is a decisive tool in any system aiming to protect human rights. Also,
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decision makers and observers are nowadays convinced more than ever that NHRIs,
although they are newly established entities- the oldest of which in our region was
set up two decades ago, can play a key role in reinforcing the rule of law. NHRIs can
help examine the harmonization of national legislations with international human
rights standards. They can ensure to what extent these legislations arein compliance
with the jurisprudence, observations and recommendations of international treaty
bodies. This harmonization should rest on the principles of justice, equality and
accountability, non retroactivity of and obedience to legal legitimacy. These are
principles to ensure fair trial, remedies, equal protection of human rights, legal
certainty, transparency, integrity and the rule of law. They apply to all, whether
individuals or groups, the state or the private sector.

In this context, NHRIs can make proposals likely to develop these aspects and to
provide protection and remedy mechanisms in cases of violations and excesses.
NHRIs can particularly focus on supporting public institutions and policies
and measures to guarantee the implementation of national systems ensuring
equality and rule of law entrenchment in society, supporting monitoring policies,
combating impunity, consolidating the independence of the judiciary, promoting
justice systems, implementing judgments, applying good governance systems,
and combating corruption. The goal is to preserve the gains and set the stage for
trust among citizens and stakeholders in the fairness and rule of laws, and the
supremacy and transparency of institutions.

The increasing role played by NHRIs in the protection and promotion of human
rights in conformity with Paris Principles governing such institutions has led the
international community to increasingly recognize such NHRIs as key national
mechanisms supporting rule of law reinforcement and ensuring respect for
effective implementation of human rights principles. This entails an ongoing
cooperation among NHRIs and relevant international organizations. Today’s
meeting is a new opportunity for joint reflection on ways to achieve this
cooperation, for exchanging experiences and for benefiting to the full from good
practices regarding the roles, functions and contributions of NHRIs in this field.
This can be done through involvement in projects and programs of awareness,
assessment, proposals, and support, or through reinforcing the mandate and
building the capacities and expertise of such NHRIs.

Ladies and gentlemen,

Reinforcing the rule of law is a tough and continuous task that requires patience,
continuedeffortandagradualapproach.Moreover,itnecessitatesthecontribution
of various stakeholders, including international organizations, specialized
institutions, government authorities, judicial authorities, parliamentary entities,
national institutions, scientific research centers and civil society organizations. It
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also requires the adoption of particular consultation-based strategies, plans and
programs, taking into account the importance of the human rights approach,
development goals and democracy-building foundations.

Ladies and gentlemen,

Please allow me to welcome you again to your second country, Morocco. | hope
that the proceedings of this meeting will result in success.

Thank you!
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3.2. Statement by Mr. Mohamed Taib Naciri, Minister of
Justice of Morocco

Good morning

Mr. President of the Advisory Council on Human Rights,

Mr. Secretary-General of the Advisory Council on Human Rights,

Messrs Presidents and Representatives of National Human Rights Institutions,
Mr. Chief of National Institutions and Regional Mechanisms section at the OHCHR,
Ms. Representative of the United Nations Development Program in Morocco,
Honorable members of the Advisory Council on Human Rights,

Messrs experts and representatives of government departments, international
and national organizations,

Ladies and gentlemen,

| am pleased to participate in the Sixth Annual Meeting of Arab National Human
Rights Institutions, hosted by the Kingdom of Morocco for the second time after
that of 2007. | welcome you all and | hope that you have a good stay among us.

| commend your attention to regularly organize these annual meetings to
reinforce cooperation, exchange experiences and pool efforts, in support for
our regional achievements in human rights.

Ladies and gentlemen,

NHRIs play a key role in defending and promoting human rights. They are a
key partner of the government in discharging the mission of entrenching the
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values and practice of human rights, and promoting their culture, as a challenge
requiring the involvement of all stakeholders, including government, national
institutions, civil society organizations, private sector, the media, intellectuals,
researchers and academia.

Given the pioneering roles played by NHRIs in this regard. The United Nations
entrusted them with immense tasks, at the level of its agencies, namely the
OHCHR and the Human Rights Council, or at the national and regional levels.
Therefore, they gained a particular significance and a good position that has
been increasingly confirmed in all human rights aspects, within the framework
of the Paris Principles governing the functioning of such NHRIs.

The position of NHRIs has been increasingly reinforced by the leading role
played by the International Coordinating Committee of National Human Rights
Institutions (ICC) at the level of the Human Rights Council, or at the international,
regional and national levels. The essential role played by the networks of NHRIs
round the world, including Arab ones, is also very important.

Ladies and gentlemen,

A great importance is attached to human rights issues in the Moroccan societal
project steered by His Majesty King Mohammed VI. The promotion of human
rights is a strategic and irreversible option. Therefore, the Kingdom of Morocco,
while seeing to reinforce its achievements in the field, has implemented action
plans to establish and reinforce institutions and structures. It also enacted,
developed and harmonized national legislations with international human rights
conventions, provided the guarantees necessary for the protection, defense and
promotion of human rights and the dissemination of its culture, turned the page
onthe past of humanright violations and ensured their reparations. Furthermore,
the Kingdom is continuously committed to elaborating periodic national reports,
to establishing relations of cooperation with relevant international, regional and
national organizations and agencies, and to adhering to the international human
rights system.

Meanwhile, great structuring projects have been launched by the Kingdom
of Morocco. To ensure the protection of human rights and strengthen the
conditions of its practice in daily life, the Action Plan on Democracy and Human
Rights and the Citizenship Platform for Promoting Human Rights Culture have
been elaborated. Other projects are underway, such as the National Initiative
for Human Development, the reform of the judiciary as a key guarantee for
human rights, the enlarged regionalization with all its political, social, economic
and cultural dimensions, the National Charter on Environment and Sustainable
Development. In addition, national and sector-based plans have been developed
on the promotion of women’s and children’s rights, and the status and rights of
special groups.
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On the other hand, the Kingdom of Morocco has been present at the international,
Arab and African levels. It has supported the works of the Arab States League and its
ad hoc committees and has contributed to implementing the Arab Plan on Human
Rights Education. It also took the initiative of proposing an Arab plan to strengthen
the human rights culture whose platform was devised in Rabat in 2009.

Moreover, in partnership with Switzerland, the Kingdom of Morocco submitted
a proposal to the Human Rights Council in order to adopt a universal declaration
on human rights education and training, whose features were crystallized in the
2009 Marrakesh Seminar. The Kingdom has previously submitted a proposal in
partnership with Norway on the adoption of a universal declaration on human
rights defenders. Besides, other initiatives have been taken, the last of which
was the hosting of the second Rabat Seminar of French-speaking countries on
the Universal Periodic Review on May 22-23, 2010.

As a NHRI and since its establishment, the CCDH has participated in all projects
and initiatives, as a key stakeholder, to uphold human rights values and entrench
awareness about them. The celebration of the 20" anniversary of this institution was
an opportunity to recall the process of its contribution throughout this period.

Ladies and gentlemen,

The theme of this meeting is of particular importance that increases, as the role
and mandate of NHRIs extend to all aspects related to the defense and promotion
of human rights. The primary key role of NHRIs may be the reinforcement of the
rule of law, as a main mechanism to protect human rights and achieve justice.

Inview of theimportance of law in modern society, the United Nations developed
international human rights standards that are strongly linked to the rule of law.
Various states have accumulated significant experiences and good practices to
promote the rule of law. NHRIs also played leading roles in this regard.

Here lies the importance of this meeting, which will undoubtedly help gain
knowledge about various international human rights standards on the rule of
law. It would contribute to defining many international successful experiences
thanks to the activities and efforts of national and international institutions to
reinforce this rule and overcome the difficulties facing its application. It would
help collect significant conclusions to support our Arab and national experiences
inthe field and otheraspects of humanrightsin terms of good practices, advocacy
and referral, education, awareness, training, support and assistance, in order to
achieve our common goal which is the promotion of a human rights culture and
entrench its values in our society.

I wish you a successful meeting!

Thank you!
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3.3. Statement by Mr. Adnan Badran, Chair of the Board of
Trustees at Jordan’s National Center for Human Rights,
delivered by Mr. Muhyiddine Touq, Commissioner-General
of Jordan's National Center for Human Rights

Mr. Ahmed Herzenni, President of the Advisory Council on Human Rights,
Ladies and gentlemen,
Good morning everybody,

Please allow me first to express my great joy about the holding of the Sixth Annual
Meeting of Arab NHRIs in the beautiful city of Rabat under the auspices of the
Advisory Council on Human Rights of Morocco, which has become a pioneering
actor in the promotion and protection of human rights in our sister country,
Morocco. Holding this meeting for the sixth year in a row is a genuine expression
and a sincere will to go ahead in order to reinforce and frame the role of Arab
NHRIs in promoting and protecting human rights. This reiterates also the belief of
all partners in the importance of human rights issues as well as in the efforts likely
to promote and protect human rights. It seeks as well to reinforce cooperation
and dialogue among all stakeholders to reach a common understanding of the key
problematic issues and to work out the necessary measures to address them.

Ladies and gentlemen,

The principles of the international human rights custom and the promises the
member states made in the Unites Nations Charter and other human rights
instruments require that states work collectively and individually to improve
the standards of living and pave the way for growth and development in civil,
political, economic, social and cultural spheres. The goal is to entrench the
inherited human dignity which can be achieved only if the rule of law is provided
and respected.

On this basis, the fifth meeting of Arab NHRIs, held in Amman, on elections in the
Arab world and their impacts on human rights, addressed main areas, including
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the culture of elections, legal framework of election process, role of NHRIs in
election monitoring, development of a best practices database, and commitment
to international standards on fair and free elections.

Today, we meet herein Morocco to address together anotherissue of paramount
importance, namely the role of NHRIs in reinforcing the rule of law.

Ladies and gentlemen,

It is obvious that the rule of law is achieved only if law is respected and applied
within a state of law based on the rule that people are the source of power who
should be committed to providing all legal, judicial and administrative guarantees
for the protection of human rights, dignity and fundamental freedoms. Thus,
the rule of law becomes the true guarantee for individuals and groups and civil
society organizations. In the absence of this rule, political development remains
a mere slogan praised by governments and frequently discussed by civil society
organizations. Talking about it becomes a form of theorization in a vacuum.
In the absence of the rule of law, rights and freedoms are violated without a
deterrent; the freedom of opinion, expression and organization are undermined
without accountability; and parties and unions are marginalized. Consequently,
civil society organizations become weak. In the absence of the rule of law, the
balance between the legislative, executive and judicial powers is disturbed and
economic, social and administrative corruption is rampant. Therefore, all pillars
of political and economic development are sacrificed.

Ladies and gentlemen,

The relationship between the concepts of justice, rule of law and democracy
from a scientific perspective is undoubtedly more complicated than the
concepts adopted by some human rights activists. The historical development
of these concepts has gone through separate processes with various historical
dimensions. The question here or the question that can be raised by human
rights activists is what exactly is the relationship between justice, rule of law and
democracy? One can wonder whether democracy is a prerequisite for justice or
whether justice is a precondition for building the rule of law and democracy.

It is evident that the answer can be to the point only if one takes into account the
goal to be attained. When the goal is to apply the principles of the legal system on
the state, justice seeks then to democratize a political authoritative regime obliging
the judicial system to meet its needs. When the goal is to bring these principles
in line with the requirements of fair justice system, the problem of justice then
becomes a part of the legal approach to the rule of law. When the problem lies in
policy makers, the solution then is to seek an approach to democracy.

Therefore, human rights activists should integrate legal aspects into democratic
ones to obtain the rule of law in one approach. Then we can say that the rule of
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law is a principle of government where all individuals, institutions, entities, public
and private sectors, including the state itself, are accountable to laws that are
publicly promulgated and equally applied to everybody; that are used to resort
to an independent and fair judiciary and are in compliance with international
human rights standards. This principle requires that all measures be taken to
guarantee commitment to the principles of rule of law, equality before law,
accountability, fairness in the application of law, separation of powers, legal
certainty, prevention of arbitrariness, and procedural and legal transparency.

Ladies and gentlemen,

The rule of law concept came to end the era of absolute rule, privileges and
exceptions based onlegaltricks. The goal was tolay the foundations of a collective
action adopted and endorsed by international criteria, including the international
bill and the UN Millennium Declaration, which contain many objectives that the
international community has called for. These implications highlight adherence
to the principles of freedom, equality, solidarity, tolerance, and endeavors to
reinforce international peace and security in order to achieve the rule of law. The
existence of good and fair laws is usually useless in the absence of good judicial
institutions and bodies. Therefore, the existence of the judiciary in this sense is
a prerequisite for good governance. The judiciary should be fully independent of
other powers of the state.

Ladies and gentlemen,

You know that the adoption by states of the rule of law principle has become a
genuine part of the process and future of human societies. It has also become an
essential criterion of the progress of states and human societies. Therefore, this
principle has become a priority and key concern for all. Moreover, the promotion
of and adherence to this principle has become a joint responsibility of both
governments and NHRIs.

This may lead us to carefully look for the roles which will be hopefully played by
NHRIs in carrying out their mandate to entrench and promote this principle. The
rule of law should be the point of departure for the work of NHRIs, who should
devise plans to implement and reinforce this principle. The proceedings of this
meeting will help us reach conclusions, recommendations and solutions to the
challenges and obstacles likely to prevent the implementation of this principle,
and therefore boost progress in our great Arab nation.

To conclude, | extend my sincere thanks to the Advisory Council on Human Rights
of Morocco for its invitation to hold this meeting, for its good organization and
hospitality. | wish you all success in your conference and thank you all!
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3.4. Statement by Ms. Alia Al-Dalli, Deputy Resident
Representative of the United Nations Development
Program (UNDP)-Morocco

Good morning,
Ladies and gentlemen,

| am pleased to participate with you in your Sixth Meeting of Arab NHRIs, on the
role of Arab NHRIs in reinforcing the rule of law.

First of all, | would like to commend the progress of the human rights situation
in the Arab world. Most of Arab countries have acceded to international
instruments and worked toward implementing them. There are two reasons
behind this commitment:

< This adherence allows primary and periodic review of legislations and
practices that promote accountability and development;

< International conventions provide the common reference for human
rights organizations to hold their governments accountable and are
utilized before courts.

Since 1993, when the United Nations adopted the Paris Principles relating to the
status of NHRIs, the role of NHRIs has increased with a view to promoting and
protecting human rights worldwide. On this basis, the independence, credibility
and effectiveness of NHRIs is a prerequisite for the sustainability of a humanrights
culture. The Paris Principles stipulate, inter alia, that one of the responsibilities of
NHRIs is to assist in the formulation of programs to teach and to publicize human
rights in order to increase awareness about rights through media campaigns,
training and education for civil servants, including security forces. We hope that
these NHRIs gain more independence and carry out enlarged functions to ensure
that they are in compliance with the Paris Principles.
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It should be noted that the implementation of the Universal Periodic Review
started in April 2008 for the member states of the United Nations Human Rights
Council. This mechanism s an international universal review based onreliable and
objective information to see to what extent each state meets its commitments
and promises to implement human rights. This mechanism is based also on
interactive dialogue in which the country party is involved while taking into
account its capacity building needs.

Hence, NHRIs around the world in general and in the Arab region in particular,
are in a position that enables them to play an effective role in urging states to
implement international human rights standards in general, to promote justice
in particular, and to consolidate the foundations of the rule of law.

At the national level, it should be noted that Morocco is known in the Arab
world for an early existence of human rights movement, governmental and
nongovernmental. Morocco was the first Arab country to establish human
rights organizations. The Advisory Council on Human Rights was set up in
1990. Other associations, organizations and agencies were established too,
including the Moroccan League for Human Rights, especially as Morocco ratified
the International Covenant on Political and Civil Rights and the International
Covenant on Economic, Social and Cultural Rights. There are currently many
organizations and agencies working on human rights and mediation issues,
namely the Ombudsman (Diwan al Madalim), Moroccan Association for Human
Rights, the Truth and Justice Forum, Association Against Corruption, Moroccan
Organization for Human Rights, Human Rights Center, Moroccan organization
for the Defense of the Rights of Prisoners and the National Prison Observatory,
etc. It should be noted here that human rights organizations have played a
pioneering role in Morocco.

Thus, there is amultitude of humanrights organizations and agencies in Morocco.
This reflects Moroccan society’s interest in humanrights issues, such as the rights
of the child, women, minor maids, people with special needs, consumers...

The question is whether this multitude of human rights agencies is effective,
whether their intervention is coherent at the national level and what is the
framework of their relations with the state institutions given the disparities in
their capacities and potentials?

Their weaknesses should be identified, they should be developed and be
equipped with the tools necessary for them to carry out their mission in urging
the state to implement international instruments.

One cannot deny that significant progress has been achieved in this field in
Morocco. This is acknowledged by everybody at the Moroccan, African, Arab
and international levels. Morocco, unlike in the past, has attached a particular
importance to human rights, particularly political and civil rights, at state and civil
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society levels. This process started in 1990, when many decisions were taken,
and has been more entrenched in the new era.

For the United Nations Development Programme and the United Nations in
general, the Millennium Declaration, adopted by the General Assembly in its
resolution 55/2 of 2000, sets the United Nations agenda for peace, security and
development concerns in the twenty-first century, including in the areas of the
environment, human rights and governance. The General Assembly called upon
the entire United Nations system to assist Member States in the implementation
of this Declaration. In order to guide the United Nations system in this task,
the Secretary-General prepared a “road map” toward the implementation of
the United Nations Millennium Declaration, including Millennium Development
Goals and related human rights goals.

However, doubts have been cast about the achievement of the MDG in light
of the current prevailing trends and the clear disparities between and inside
regions. The UN Secretary General highlighted that the progress made was not
enough to achieve the major Declaration goals, including for example the goals
related to human rights, democracy and good governance.

We hope that this important event will be an opportunity to address the major
issues related to the role of NHRIs in promoting the rule of law. We also aspire
to further the efforts made by all human rights organizations, governmental and
nongovernmental, to disseminate all human rights gains at regional and national
levels.

I hope you a rich, fruitful and successful debate. Thank you!
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3.5. Statement by Mr. Gianni Magazzenni, Chief, National
Institutions and Regional Mechanisms Section, Office of
the High Commissioner for Human Rights'

Excellencies,
Dear colleagues,
Ladies and gentlemen,

On behalf of the Office of the High Commissioner for Human Rights (OHCHR), |
am pleased to address the Sixth Annual Meeting of Arab NHRIs on the Role of
NHRIs in Reinforcing the Rule of Law.

First of all, allow me to extend my sincere thanks to the Kingdom of Morocco
for hosting this important meeting. The attendance of the Minister of Justice of
the Kingdom of Morocco at the opening session reflects the extent of care and
support provided by the Moroccan government to the protection and respect of
human rights. | would like also to thank the Advisory Council on Human Rights of
Morocco (CCDH) and Jordan’s National Center for Human Rights for organizing
this important event. | seize this opportunity to express my appreciation for
the United Nations Development Programme for its continuous support for the
work of the Advisory Council on Human Rights of Morocco.

| extend my sincere thanks also to all the participating delegations from Arab
NHRIs whose experiences are essential to ensure success for this meeting, given
the particularity of the Arab case in the context of NHRIs’ work.

We, inthe OHCHR, are proud of being part of thisimportant meeting. The building
of national and regional capacities for the protection of human rights, through
the establishment and reinforcement of national human rights protection
systems, including NHRIs, is a key strategic goal of the OHCHR. This would help
the OHCHR to carry out its mandate to promote and protect humanrights all over
the world in order to make both human rights and development key elements in
the system of the UN work at country level. The goal is to promote the principle
of the rule of law and promote partnership with other stakeholders to achieve
the core strategic goals, while focusing on technical support for international
human rights mechanisms, including treaty bodies, the Human Rights Council,
Special Procedures Mandate Holders, in order to enhance collaboration with
NHRIs in accordance with Paris Principles.

1 Mr. Gianni was unable to attend the meeting because flights to Morocco were cancelled due to
ash clouds.
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Ladies and gentlemen,

At this meeting, we will have the opportunity to explore the role of NHRIs in
reinforcing the rule of law in Arab countries, and | would like to mention that
the OHCHR confirmed that the rule of law should be promoted and respected,
when it has been observed in recent years that respect for this rule is the goal
of everybody.

This goal has been increasingly targeted, given that the rule of law is the key
framework to respect human rights in general. Meanwhile, the rule of law is
an integral part of the human rights protection and promotion system, which
is the foundation of harmonious peaceful democratic societies, where injustice
and impunity are not overlooked. Therefore, the international community paid
attention to thisissue. The OHCHR highlighted that the rule of law is fundamental
to combating violence, by bringing to courts suspects in the cases of human
rights violations, which leads to a remarkable decrease in the reoccurrence of
these violations.

Concerning amnesty which requires that those criminally responsible for
crimes of war, mass genocide, crimes against humanity and gross human rights
violations are not prosecuted, the OHCHR underlines that justice should remain
impartial, either during or after peace processes, to prevent the emergence of
the impunity culture which would lead to more human rights violations.

In this regard and in light of the recent developments in international law
and transitional justice practices, the OHCHR highlights the need to adopt a
comprehensive approach to combat impunity, including investigations, judicial
prosecutions, compensations and truth disclosure, to ensure that these violations
do not reoccur, in accordance with international legal criteria and obligations.

Ladies and gentlemen,

National human rights institutions play a key role in reinforcing the rule of law
principle and transitional justice, including the administration of justice. Many
of them play a quasi-judicial role, through handling complaints about violations,
and countrywide and special investigations, to guarantee that the perpetrators
of gross human rights violations are tried, in accordance with the resolution of
the Human Rights Council 09/10 on human rights and transitional justice, and
national institutions established in compliance with the Paris Principles.

NHRIs should take into account the attention given by the Human Rights Council
to incorporate a full range of judicial and non judicial measures, including, among
others, individual prosecutions, reparations, truth-seeking, institutional reform,
vetting of public employees and officials, in order to ensure accountability, serve
justice, provide remedies to victims, reinforce national reconciliation, establish
independent oversight of the security system, and restore confidence in the
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institutions of the State and promote the rule of law in accordance with the
international human rights law.

In order to support NHRIs in their work to protect and promote the rule of law,
the OHCHR developed in 2008 a guide for NHRIs on transitional justice following
the debate organized in cooperation with the Human Rights Committee in Cape
Town, South Africa, in January 2007. This guide aims at reinforcing the role of
NHRIs in the process of transitional justice, as a vital part of the promotion of
the rule of law.

Involving national institutions in transitional process is important in that it
promotes accountability to prevent the emergence of the impunity culture,
which sets the scene for remedies and reparations to victims of human rights
violations. This reinforces the rule of law and enhances the values of democracy,
peace and justice.

NHRIs have a role to play in ensuring an effective administration of justice,
particularly easy access to justice and law enforcement bodies, and oversight of
prisons and detention places.

This constructive participation of NHRIs to monitor the justice sector aims at
ensuring the best criteria to promote and protect human rights. This entails a
constructive relation between NHRIs and law enforcement bodies, so that every
party assumes its responsibilities according to its legal mandate.

Promoting equal access to justice and assisting victims in requesting remedies
by providing them with assistance and necessary information on legal systems
and measures to follow to protect or gain their rights, especially vulnerable and
weak groups, and migrants, contribute effectively to the promotion of the rule
of law at country level.

To conclude, | would like to highlight the importance of the role that can be played
by NHRIs in collaboration with government departments, judicial authorities,
civil society, elected parliament, in building a rule of law culture for all citizens.

I hope you success in your sixth meeting of Arab NHRIs. The OHCHR will continue
to work with you as a part of the family of NHRIs worldwide. We aspire to follow
up on the results and recommendations that you will reach, by translating them
into a strategic working document contributing to the promotion and protection
of the rule of law in the Arab world.
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4. Plenary Session: Measures to Ensure the
Implementation of the Rule of Law

The following issues were addressed:
< Separation of powers and participation in decision-making;
< Prevention of arbitrariness, and procedural and legal transparency;

< Role of NHRIs in reinforcing the rule of law through awareness and
human rights education.
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4.1. Separation of Powers and Participation in Decision-
making, by Mr. Adil Qura, Member of the National
Council for Human Rights of Egypt

Measures to implement the rule of law

Lawreferstoaset of writtenrules promulgated by the power entrusted by society
to do so. Everybody should respect and abide by these rules. The supremacy of
law refers to the respect of all, whether rulers or ruled, for the regulations of law
stipulated by both the constitution and common law.

Constitutional rules are well placed amonglegal rulesinthe state. The constitution
is the supreme law in the state. It is the law of laws given the nature of its rules
which by nature transcend other rules. Everybody shall abide by its provisions,
particularly the legislative power which is in charge of drawing up laws.
Therefore, constitutional rules and principles have substantive supremacy over
all other laws. The legislative power, who is vested originally with promulgating
common laws, should be committed to the constitutional principles set out
in the constitution document; otherwise they are null and void as they are in
contradiction with the constitution.

Therefore, states establish a mechanism to monitor in advance the
constitutionality of laws. In other words, draft laws are monitored to ensure that
they are in compliance with constitutional texts. Monitoring may be entrusted
to a political or judicial body, or to a mixed body, political and judicial at once.
France was among the states who adopted the prior control system. The French
constitution stipulates that a constitutional council shall be established. It shall
be composed of former presidents of the Republic, appointed for life, nine
members, including three who are respectively appointed by the President of the
Republic, the Speaker of the Senate and the Speaker of the General Assembly for
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nine years not renewable. The Constitutional Council is mandated to rule on the
constitutionality of laws before their implementation (Article 61 of the French
Constitution). So, it is a prior control characterized by political nature.

A posterior control may take place after the promulgation of a law. According
to the constitution, the judiciary is vested with examining the constitutionality
of laws after their enforcement. When the competent judicial body which is
mandated to monitor the constitutionality of laws concludes that the law is not
constitutional, it rules that the law is null and void or rejects its enforcement.
For example, Article 174 of the Egyptian constitution of 1971 stipulates that “the
Supreme Constitutional Court shall be an independent self-standing judiciary body
seated in Cairo.” Its Article 175 stipulates that “The Supreme Constitutional Court
shall exclusively undertake the judicial control of the constitutionality of the laws
and regulations”.

Law 48/1979 was enacted, organizing the status and competence of the Supreme
Constitutional Court on September 6, 1979. Its article 1 stipulates that the
Constitutional Court shall be composed of a president and a sufficient number
of members who shall be named by decree of the President of the Republic. The
quorum needed for the issuance of decisions is seven members.

To ensure the independence of the Court in carrying out its work, its founding
law stipulates the following:

< Members can neither be dismissed nor transferred to another post
against their will;

< The Constitutional Court shall be independent regarding the affairs of its

members;
< The Court shall be administratively and financially independent;
< The regulations on the disqualification and dismissal shall be applied on

the members of the Court as in the case with the members of the Court
of Cassation;

< The members of the Court shall be delegated or lent only for legal affairs
in international organizations or foreign states or for academic works;

< A Court’s fund with a moral personality shall be established. Necessary
means for funding health and social services should be earmarked by the
State for members and their family members.

The rulings and decisions of the Constitutional Court are irrevocable and cannot
be challenged. They are published in the official gazette freely. The rulings on the
non-constitutionality of a legal text or a regulation lead to the inapplicability of
this text or regulation starting from the following day of the publication of the
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ruling unless the ruling sets out another deadline. The rulings that certain laws are
constitutional or unconstitutional are absolutely authoritative and binding for all.

In legislative gradation, the constitution is followed by common laws, especially
those promulgated by the supreme authority in a law-based state. Everyone
shall comply with these laws; individuals and groups in carrying out their
activities, and the state in using its power. Everyone shall abide by the rule of
law. Whoever transgresses it shall be proportionally punished. So that legislation
gets supremacy, that is automatic respect for the provisions of law, it should
meet the following conditions:

<>

It shall comply with constitutional provisions, given that the constitutionis
the core document promulgated by the constituent power, and contains
the philosophy and the main trends facing society. This is guaranteed, as
we mentioned before, by the establishment of well-functioning control
system to ensure that laws are constitutional.

It should meet the requirements of stability in society and conform to
the values prevailing in that society. This should be a result of research
and democratic dialogue in which all categories of society are involved,
including civil society with all its components: community associations,
trade unions, political parties, which should play a role in examining draft
laws and making the relevant remarks on their provisions. Therefore, civil
society organizations play a key role in assisting the legislative power in
recognizing the views of society on draft laws and the extent to which
these laws achieve their social, cultural or political goals. In this way,
everyone will be convinced of the legal content, orders and prohibitions.
People find that the enactment of a law is a need to ensure security in
society and the enforcement of its provisions is a prerequisite for the
integrity of their social life. Therefore, the state is obliged to apply it even
on its own actions. Individuals and groups in society shall abide by its
legal orders, prohibitions and provisions not for fear of the punishments
it provides for, but because they are convinced of its utility and necessity.
Hence, law becomes effective to serve its purpose as a tool of social
discipline. Its content gives immunity against negligence and denial. In
this way, law does not transform into obsolete or authoritative texts that
serve the goals of illegitimate administrations to exert their influence
forcibly by using the power of legislation, and the legislator does not
find their self obliged to tighten punishment in order to enforce legal
provisions on people and oblige them to obey its orders. It was said
that the good law should not focus on sanctions and punishments to
ensure that its provisions are obeyed. It is true that this is enough as a
tool of repression, but it is not enough to achieve the function of law in
controlling social behavior.
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< The aforementioned of course requires that the state legislative power
be competent and independent of the executive power and does not
intervene in the affairs of the judiciary.

Constitutions in various states ensured that the legislative power be independent
of the executive one so that it carries out its legislative and monitoring function
in a credible, honest and impartial manner far from achieving the wishes of the
executive power. They stipulated that the members of the legislative power be
elected by voters through general polling so that those members represent the
will of people.

So, it is of paramount importance to stage fair and free elections, which lead to
the election of the legislature’s members who enact laws in compliance with
the will of people, work in full independence and cannot be contained by the
executive power. Their election is valid only if the election process is fair and
free.

Therefore, election reform has become a key issue in the state of democracy
and rule of law. The winds of reform have prompted states all over the world
to establish election administration services, such as standing committees
independent of the executive power, composed of representatives of political
parties and experts.

According to relevant studies, the possibility of conducting effective, free and fair
elections increases only when election bodies are independent of the executive
power and when these bodies are composed of a permanent and specialized
team.

On the contrary, elections which are administered solely by the executive
power are rather outdated. Some states are still adopting this type of election
administration, which is incapable of administering modern elections. In
Egypt, the Law on the Exercise of Political Rights established a Higher Election
Commission, chaired by the Minister of Justice and composed of three members
of the judiciary ranked deputy heads of the Court of Cassation or equivalent.
They shall be selected by the Supreme Judiciary Council, and six public figures
not affiliated with any political parties, four of whom shall be selected by the
People’s Assembly, with at least two being former members of the judiciary. The
Shura Council shall select two of them, including one at least who shall be also a
former member of the judiciary, all for a six-year term.

The Commission shall undertake the following competencies:
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< Set out rules for compiling election rosters, their content and method of
their revision, screening and updating;

< Suggest rules of determining electoral constituencies;
<~ Develop general rules for regulating election campaigns;

< Contribute to awareness and education efforts pertaining to elections
and draw up guidelines for the electoral process;

< Monitor compliance with election codes of ethics;
< Declare the general result of elections;

< Give opinion on the draft laws related to elections.

To ensure that elections are fair, Article 26 of the Law on the Exercise of Political
Rights stipulates that the police or the military forces are not allowed to enter
the polling station unless upon the request of its head.

According to Article 29 of this Law, polling shall be secret; the voter shall dip
his finger in indelible ink removable only at least after 24 hours; he shall put
his signature or his fingerprint on the voters roster; the voter shall indicate his
choice on the ballot paper handed out to him by the committee head; polling and
counting shall be conducted in the presence of representatives of candidates;
the head of the polling station shall sign on the voting card that the voter has
cast his/her vote.

In order to guarantee that the election of the People’s Assembly (one of the two
houses ofthelegislative power) stagedin November2005, the National Council for
Human Rights (NCHR), in coordination with the Higher Election Commission and
civil society organizations, monitored and followed up on the election process,
which constituted a great leap in monitoring whether elections are fair and free.
The NCHR developed a report which contained remarks that the competencies
of the Election Commission are weak; its role is limited to proposals, follow-up
and opinions. The report recommended that it should be independent of the
executive power, should be empowered to discharge its mission, and should be
provided with financial means so that it can monitor the fairness of elections. The
legislator responded to these remarks and amended the texts of Part I (bis) of
Law 73 of 1956 on the Exercise of Political Rights, regarding the Higher Election
Commission, by law N. 18 of 2007. Article 3 (bis) stipulates that elections of the
People’s Assembly and Shura Council shall be conducted under the supervision
of the Higher Election Commission, which shall be under the chairmanship of the
Head of Cairo Court of Appeals and with membership of the Head of Alexandria
Court of Appeals and Deputy Head of the Court of Cassation and one Deputy
Chairman of the Council of State and seven former members of judicial bodies
and four public figures.
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The Higher Election Commission shall undertake:

< To establish general elections, balloting and vote-counting committees
as prescribed in this law and appoint a secretary to each committee;

< To set out rules for compiling election rosters, their content and method
of their revision, screening, updating and follow-up;

<>

To suggest rules for determining electoral constituencies;

<>

To develop rules necessary for regulating election campaigns in
accordance with Article 5 of the Constitution and Article 11 of Law No
38/1972 on the People’s Assembly, provided that the use of religious
slogans and symbols, that all activities of religious background or nature
and that all action discriminating against gender or origin are banned;

< To develop and apply the elections symbol system to political parties and
their nominees, and to independent candidates in all elections;

< To receive and investigate communications and complaints made about
violations of regulations and then take action on those proved true;

<>

To contribute to awareness and education efforts regarding elections,
and to draw up guidelines for the electoral process;

To monitor compliance with election codes of ethics;
To declare the general result of elections and referendums;

To give opinion on election-related draft laws.

e

To develop rules regulating the contribution of Egypt’s civil society
organizations to monitoring balloting and vote counting.

Thus, the legislator responded to most of the aforementioned remarks of the
National Council for Human Rights.

To conclude, | would like to highlight the importance of the rule of law in a
democratic state that shall comply, in all aspects of its actions and whatever the
nature of its power may be, with legal regulations governing its various actions.
The exercise of power is no longer a personal privilege limited to a particular
person, but it is exerted on behalf and for the benefit of the group. Therefore,
the state’s obedience to law goes hand in hand with the legitimacy of the power
and is the pillar upon which rests the legal state and through which democracy
is achieved.

The supremacy of law is more meaningful when all provisions of this law are
applied on everybody, the rulers and the ruled. If they do not voluntarily comply
with its provisions, an independent and impartial authority should be established
to enforce these provisions. This power is the judiciary.
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So that the judiciary can enforce the rule of law, the following principles should
be respected:

< The decisions and actions of administrations should not be unchallenged
before courts. If administrative decisions lack legitimacy, respect
for and compliance with the provisions of law in all actions taken by
administrations, and in the absence of a judiciary able to bring these
administrations to the right course and thus to the rule of law, the
despotism and tyranny of these administrations, especially as they are
entrusted with large prerogatives, will increase. The situation becomes
worse when self-control is useless to bring the administration to the rule
of law, because the decision-maker or the administrator may refuse to
recognize his error and his boss may go his way, or the administration
may be willing to set itself free from the restrictions of legitimacy. Above
all, charging the administration with the mission to settle its conflicts with
individuals can instill no confidence in those individuals. Justice requires
that the arbitrator should not be a party to a conflict. The main rule of the
supremacy of law is to invest the judiciary with the power of monitoring
the actions and decisions of the administration.

< Therightofall toresort to the judiciary. The Egyptian Constitutional Court
confirmed this right in many of its decisions. It states that the constitution
guarantees the right to sue. Individuals and groups cannot be denied
access to a judicial body which guarantees, through its composition and
its substantive and procedural regulations in force, a minimum of rights
that should not be denied for those who resort to this body to guarantee
a fair trial. The right to sue has judicial satisfaction as a final goal. Litigants
struggle to have this satisfaction to redress the injuries they have suffered
following violations of their claimed rights. When the legislator placed
too many restrictions that make access to it difficult or impossible, it is a
violation of the protection guaranteed by the constitution for this right
and a denial of the aspects of justice. When the implementation of the
rights guaranteed by this satisfaction is delayed, applying the principle of
obedience to law becomes a mere distant mirage and establishing truth
and justice by the judicial power, through its constitutional and legal
mandate, becomes a frivolity. The ultimate goal is ensure equity for right
holders. The judiciary undertakes to restore these rights even by using
force. (Ruling of the Constitutional Court, sitting dated June 6, 1998, sase
N. 145, judicial year 19, Part 8, p. 1423).

< Violating the right to resort to courts and putting legislative or real
obstacles to deny rights lead undoubtedly to the decline of the rule of
law. The alternative would be: each one would seek to obtain his rights
by his own. In other words, one would resort to violence sooner or later.
Thus, the rule of law declines and the law of the jungle prevails.
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< Legal guarantees likely to achieve the independence and impartiality of
the judiciary should be developed, and to rule promptly on cases.

In this regard, the Egyptian Constitutional Court says that the constitution
stipulates in Article 166 that judges shall be independent and subject to no other
authority but the law. No authority may intervene in cases or in judicial affairs.
This independence aims to prevent interference in the affairs of judicial power,
influence on its course or violations of its bases. The decision concerning the
rights and duties of individuals shall be taken ultimately by the members of the
judiciary who right the wrongs and ensure the satisfaction guaranteed by the
constitution, the law or both. Neither individuals nor authorities, whoever they
may be, can prevent it from discharging its mission.

The Court says that whereas the independence of the judicial power entails that
the assessment of eachjudge about the facts of conflicts and his understanding of
the relevant rule of law be free from any restriction, influence, seduction, threat,
interference or pressure, whatever their type, scope, source, cause or form may
be, directly or indirectly. This guarantee is strengthened and entrenched by the
independence of the judiciary from the legislative and executive powers. It shall
be mandated to look into any question of judicial nature. Its members should
be fully independent of each other. Its judgments or decisions should not be
affected by hierarchical status of its members. The executive power in particular
should not undertake an act with a view to aborting a judicial decision before it
is issued, nor prevent its full enforcement. A legislative act should not challenge
ajudicial decision nor alter the resulting impacts nor modify the composition of a
judicial body to impact onits decisions. Rather, what supports this independence
is the fact that judges should have the right to defend its content collectively
through the opinions they announce as part of the right of assembly.

Entrusting and distributing cases to them should be done entirely through
internal workings. No external authority, whatever its weight may be, should
direct them. Under this independence, they should be disciplined only in light of
their professional behavior; they should be dismissed only if proven disqualified;
their service term while carrying out their functions should not be reduced; they
should not be appointed for short terms in which their work is temporary; they
should be selected only on objective bases of merit and competence. The state
should, in particular, provide sufficient financial resources to the judicial authority
on the condition that it manages an aware and respectful justice, otherwise its
independence is just an illusion.

Ruling of the High Constitutional Court, sitting of June 15, 1996, case 34, judicial
year 16, Part 7, p. 763.
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4.2. Prevention of Arbitrariness, and Procedural and Legal
Transparency, by Mr. Said Benarbia, International
Commission of Jurists

Transition from a police state to alegitimate one and to a rule of law is intrinsically
dependent on prevention of legislative and administrative arbitrariness and on
procedural and legal transparency. The police state, where the administrative
authority has the power of oppression without any control or accountability,
finds its limits in the absence of mechanisms likely to subject the legislative
and executive powers to the rule of the constitution and the rights enshrined
therein. The same applies to the legitimate state where the legislature expresses
the public will in the absence of control or accountability. A state based onrights
and law exists when the executive power obey the rule of law and when law is
based on the constitution and human rights.

Two examples show the arbitrariness of the legislature and administration.

The first is the state of emergency. The international law, particularly Article 4
of the International Covenant on Civil and Political Rights, allows states, when
there is an imminent threat to the life of the nation and when taking account of
all legal and procedural terms required to proclaim the state of emergency, to
restrict the exercise of some freedoms to meet the exigencies of the state of
emergency.

In the Middle East and North Africa region, two remarks should be noted in this
regard:

The state of emergency, which the international legislator desires to be an
exceptional procedure for a limited period of time, has become a permanent or
almost permanent rule (29 years in Egypt and 47 years in Syria). These long-term
laws of emergency have been a breeding ground for human rights violations.
They have restricted the right to political participation and party pluralism, the
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right to freedom of assembly and to form associations, and the right of freedom
of expression.

Second, it is true that international legislations allow the states to restrict, but
not to abolish, some freedoms in states of emergency, but it does not allow the
infringement upon many fully-fledged and inalienable rights, including inter alia:

< Theright to life;

< Theright to protection from torture and other forms of cruel, degrading
or inhuman treatment;

< Theright to protection from enforced disappearance;
< Theright to protection from extrajudicial executions;
< Theright to a fair trial.

These rights are absolutely inalienable in states of peace, war, exception and
emergency. The states and laws of emergency should not be a basis to infringe
upon these rights.

In the Middle East and North Africa region, arbitrariness in using emergency laws
in particular has led to the violation of these absolute rights. In some states,
torture has become a “routine” practice according to the adaptation of the UN
Special Rapporteur on Torture. Thousands of cases of enforced disappearances
have remained unresolved.

Arbitrariness in using emergency laws has led also to the oppression of human
rights defenders who have been fictitiously tried before courts martial and
emergency courts.

Arbitrariness in using emergency laws has led to continued secret detentions, in
covertlocations, and other arbitrary detentions. Here comes the second example
of the arbitrariness of the legislature and administration.

In light of international standards and international jurisprudence, any liberty-
depriving measure should observe the following principles:

< Legality (substantive and procedural foundations);
Legitimacy (subject of detention);

Need and rationale;

Proportionality;

Defense for human rights;

Right to safety and security;

R T R S

Right to not be subjected to arbitrary detention.
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Detention is arbitrary when:
< Itis not justified on legal bases;
< ltislinked to the exercise of rights and freedoms;

< Itis based on loose and ambiguous laws against criminal actions.

Therefore, the freedoms and rights of any person should not be violated, unless
he or she breaks a rule of law defined clearly and legally; he should be tried
before ordinary courts.

Administrative detention, albeit legal, may become arbitrary. While international
standards do not address it (it was mentioned as a detention without charge),
the International Commission of Jurists defines administrative detention as a
deprivation of liberty by virtue of a decision by the executive power. Only the
administrative authority or government shall be mandated to bring the prisoner
to justice, deport or extradite him.

In 1985, the International Commission of Jurists defined 85 states allowing
administrative detention on bases linked to safety and state security, including
43 states applying administrative detention for unknown periods. This measure
is commonly linked to states of exception and emergency.

Since 1964, the International Commission of Jurists insisted that no matter what
the nature of the state of emergency, the following minimum rights of prisoners
should be respected:

< Theright to contact his lawyers;

<> He can be deprived of freedom only if he committed a clearly detailed
and legally criminalized act. Neither crime nor sanction shall be applied in
the absence of a legal text;

< Exceptin states of emergency, this detention is in contradiction with the
rule of law norms;

To curb arbitrariness in freedom deprivation, the international legislator
elaborated comprehensive principles to ensure transparent legal procedures:

< Theright to equality before the law and courts;

< The right to be tried before a competent, independent, impartial court
established by law and adopting legal procedures. This excludes courts-
martial and emergency courts, which are considered state security courts,
because they do not fulfill these conditions;

<>

The independence of legal professions;

<>

The right to know the grounds for detention and the charges brought
against the suspect;
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The right to inform the prisoner of his rights;
The right to pre-trial legal aid;

The right to get sufficient time and aid to prepare his defense;

e

The right to not be detained or arrested incommunicado, which
constitutes in itself a form of torture and cruel, degrading and inhuman
treatment;

<>

Detention should take place in a recognized place of detention with
an official register containing the name of prisoner, the body ordering
arrest, the body monitoring arrest, the date of first appearance before
courts, etc....

< The right to humane treatment and protection from torture, and other
forms of cruel, degrading and inhuman treatment;

< The right to not admit evidence under torture and other forms of cruel,
degrading and inhumane treatment;

< Theright to appear before courts as soon as possible;
< Theright to be tried within a reasonable deadline;

< Theright to challenge an arrest and contest its legitimacy.

In addition, the international legislator puts in place many guarantees to prevent
arbitrariness in investigation, including:

< The presumption of innocence which puts the burden of proof on the
prosecutor and not on the detainee;

< Pre-trial detention should not affect on the presumption of innocence;

< Authorities should refrain from making any statement that may affect
the course of procedures.

All these guarantees require that independent and impartial judicial bodies be
established to serve as deterrent against any excesses or abuses of power. When
the law is of arbitrary nature, the independent judiciary seeks to annul it either
through constitutional control or through the application of the supremacy of
international law and international human rights treaty obligations over national
laws.

In this sense, the judiciary is not only a power like other powers, but it is the
effective guarantor of the existence and continuity of the rule of law as well; not
only does it settle conflicts between individuals, it also guarantees the values,
principles and rights enshrined in the constitution.
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4.3. Role of NHRIs in Strengthening the Rule of Law through
Awareness-raising and Human Rights Education, by Ms.
Randa Seniora, Executive Director of the Palestinian
Independent Commission for Human Rights

The Paris Principles governing the functioning of NHRIs* require that NHRIs
should promote human rights learning and organize awareness and training
programs, with a view to increasing awareness among citizens and officials
about human rights and the resulting obligations.

The Independent Commission “Ombudsman’? adopts a special awareness and
training program through a comprehensive strategic plan to achieve its goals,
including in particular the reinforcement of the rule of law. Through this program,
the Commission seeks to achieve two objectives:

First: to disseminate a human rights and rule of law culture among all Palestinian
citizens irrespective of their groups, and at the official and public levels. The

2 The Paris Principles are the main source of the rules governing the functioning of NHRIs. These
principles were adopted by NHRIs at an international workshop, held in Paris in 1991. The United
Nations General Assembly endorsed these principles. They are available at www.ccdh.org.ma/
IMG/pdf/ParisPrinciples.Arabic.pdf

3 The Independent Commission for Human Rights (ICHR) was established on September 9, 1993
upon a Presidential Decree issued by President Yasser Arafat. The Decree was subsequently
published under N. 59 in the Official Gazette in 1995. In accordance with the Decree, the duties
and responsibilities of ICHR were set out as follows: “to follow-up and ensure that different
Palestinian laws, by-laws and regulations, and the work of various departments, agencies
and institutions of the State of Palestine and the Palestine Liberation Organization meet the
requirements for safeguarding human rights”. The Decree entrusted ICHR with the drafting of
its statutes in a manner that would ensure its independence and effectiveness.
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premise is that the protection of human rights begins by knowing these rights
and the mechanisms protecting them from any abuse or violation.

Second: to train law enforcement officials. The Commission focuses its training
on the officials who work in areas where human rights violations may occur, such
as investigative chiefs in various security and police services and legal counselors
to these services.

4.3.1. Rule of law and human rights protection
Role of law in protecting human rights

The rule of law concept is the key that prevents power abuse in states and
guarantees the rights and freedoms of citizens. Most of the Arab constitutions
highlight the principles of justice, equality, guarantees of rights, public and
individual freedoms.

Therule of law provided for in Arab constitutions helps enshrine the components
of civil peace and the prevalence of durable peace in society. It contributes also
to the protection of human rights in an effective manner, which leads to the
achievement of steady economic growth and development.

The principle of the rule of law means that everybody, including the individual
and the state, is subject to accountability by virtue of laws. It is applied equally
on everybody. Within its framework, an independent and fair judiciary is the
arbitrator. It is a key concept that helps national human rights organizations to
discharge their tasks. In this regard, NHRIs worldwide and in the Arab world play
vital roles in education, awareness and training to disseminate law and highlight
the importance of respect for its provisions. This respect is strongly linked to the
protection of the rights and freedoms system in states.

NHRIs work toward supporting the establishment of a framework through
which the rule of law is achieved; while underlining that the rights and freedoms
set out in constitutions should be respected, given that the constitution is the
supreme law in these states, and ensuring that it is enforced through the services
of justice, judiciary and security.

Importance of awareness and training about the rule of law

The programs of awareness and training about the respect for the rule of law,
including human rights, constitute one of the main tasks of NHRIs. They help
build a democratic society where justice and equality prevail among individuals,
and sustainable development is achieved.

Awareness and training about the rule of law can be achieved through all the
programs and activities which enable target groups to know and learn about
the principles and provisions of law, and respect their application. The ultimate
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goal is to empower these groups so that they preserve their rights within the
framework of the existing legal mechanisms.

Characteristics of awareness programs

Awareness raising programs are meant for the public, particularly special groups
and minorities, because they are exposed more than anyone else to violations of
their rights. These programs are expected to contribute to increasing awareness
among the public and other groups about the importance of the rule of law
and the role of this rule in protecting their rights and their public and individual
freedoms. Furthermore, they enable them to use the mechanisms aimed at
preserving these rights and freedoms.

Characteristics of training programs

Training programs on the rule of law are designed for the law enforcement
officials, and justice parties, through a new behavioral education. The aim is to
establish a behavioral mode so that these groups understand the role entrusted
to them according to law, respect its rules, and are aware of the sanctions
resulting from the violation of such rules.

Resources of awareness and training programs

Awareness and training on the application and the dissemination of the rule of
law is mainly based on the rights, freedoms and guarantees enshrined in Arab
constitutions, including the principle that all authorities and persons should
comply with the law, equality and justice, respect for freedom of opinion and
worship, personal freedom, security of person, guarantees of fair trial and
presumption of innocence, impossibility of arresting somebody only under law,
prohibition of duress and torture, freedom of residence and movement, sanctity
of the house and private life, right to employment and to housing, right to
political participation, and freedom of press.

Moreover, awareness and training programsrequire that international instruments
and treaties on human rights, which Arab states signed or pledged to sign, are
taken into account. All nations contributed to the elaboration of these principles
and values, and thus they are a property of all humanity, regardless of their sex,
color and religion, which help respect human dignity among peoples and nations.

4.3.2. Experience of the Independent Commission for Human
Rights in awareness and training about the rule of law

Rule of law in Palestine

The Palestinian national law is an expression of the national authority who defines
its attitudes through its explicit promulgation of provisions guaranteeing rights
in the most supreme legal resource, namely the basic law or the Palestinian draft
constitution.
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The constitutional texts pertinent to rights and freedoms in Palestinian territories
are of a particular importance for many considerations. It is the first “Palestinian
constitution” in history elaborated by Palestinians themselves. It came into
existence after along period of colonization and its tyranny, and after disequilibrium
between the ruler, a colonizer, and the helpless ruled. The 2003 amended basic law
provides for articles guaranteeing rights and freedoms in Title II. Article 10 of this law
stipulated that “basic human rights and liberties shall be protected and respected. The
Palestinian National Authority shall work without delay to become a party to regional
and international declarations and covenants that protect human rights”.

Concerning the right to personal freedom, the Palestinian Basic Law stipulates
that “Personal freedom is a natural right, shall be guaranteed and may not be
violated.”* It highlights that every arrested or detained person shall be informed
of the reason for their arrest or detention®, that no person shall be subject to
any duress or torture®. The law also provides for the right to a fair trial. Article
14, confirms that “an accused person is considered innocent until proven guilty
in a court of law that guarantees the accused the right to a defense. Any person
accused in a criminal case shall be represented by a lawyer”.

Concerningthe prevention of violation of any personal freedomand of the sanctity
of the private life of human beings, the Palestinian Basic Law stipulates in Article
32 that “Any violation of any personal freedom, of the sanctity of the private life of
human beings, or of any of the rights or liberties that have been guaranteed by law
or by this Basic Law shall be considered a crime. Criminal and civil cases resulting
from such violations may not be subject to any statute of limitations. The National
Authority shall guarantee a fair remedy to those who suffer from such damage.”

4 Article 11 of the Palestinian Basic Law stipulates that “Personal freedom is a natural right, shall
be guaranteed and may not be violated. It is unlawful to arrest, search, imprison, restrict the
freedom, or prevent the movement of any person, except by judicial order in accordance with
the provisions of the law. The law shall specify the period of pre-arrest detention. Imprisonment
or detention shall only be permitted in places that are subject to laws related to the organization
of prisons.”

5 Article 12 of the Palestinian Basic Law stipulates that “Every arrested or detained person shall
be informed of the reason for their arrest or detention. They shall be promptly informed, in a
language they understand, of the nature of the charges brought against them. They shall have
the right to contact a lawyer and to be tried before a court without delay.”

6 Article 13 of the Palestinian Basic Law stipulates that “No person shall be subject to any duress
ortorture. Indictees and all persons deprived of their freedom shall receive proper treatment. All
statements or confessions obtained through violation of the provisions contained in paragraph
1 of this article shall be considered null and void.”
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Although such texts guarantee and protect the rights and freedoms, this
protectionis not true and s violated illegally in the Palestinian territories, through
many mechanisms. The Commission monitored this through the complaints it
received and the documentation it obtained.

The Commission’s program on monitoring, accountability and education on the
rule of law

The program on monitoring, accountability and education covers all the activities
carried out by the Commission in this regard. These concern the monitoring
of the performance of the three powers in terms of their respect for human
rights and the rule of law through reports and accountability mechanisms,
including the annual report, special reports on typical violations, press releases,
fact-finding reports, internal periodic reports on the situation in prisons and
detention centers, reports on the monitoring of the enforcement of rights in
fair trials, hearings, open meetings, reports on the harmonization of legislation
with international criteria, legal letters and memorandums, submission of
publications to the government, development of updated electronic database
on human rights violations.

The awareness and training program aims at disseminating the human rights
culture and training. It covers many activities, including promotional materials
in written media, a specialized human rights journal, a monthly newsletter
on human rights, media campaigns on specific issues, capacity building for
training trainers on human rights issues, materials and training guides, training
sessions on human rights, a developed mechanism to measure the impact of the
Commission’s work on local society.

Monitoring, accountability and education program
< Release Arabic and English versions of the annual reports;
< Release and distribute a summary annual report in Arabic and English;

<~ Visit prisons, detention places, freedom depriving places, and shelter and
care homes;

Draft special reports on typical violations;
Release communiqués;

Draft fact-finding reports;

R

Prepare reports on the monitoring of the enforcement of rights in fair
trials;

<>

Hold hearings;

< Hold open meetings;
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Draft reports on the harmonization of legislation with international
criteria;

Draft legal letters and memorandums;
Submit publications to the government;

Review legislations, decrees and conventions and make relevant
recommendations;

Review the action plans of the government and official institutions;
Elaborate draft laws (particularly the Basic Law);

Develop promotional materials in written media;

Publish a human rights journal;

Prepare TV and radio shows on human rights and rule of law;
Publish a monthly newsletter on human rights;

Organize media campaigns on particular human rights and rule of law
issues;

Prepare TV and radio spots;

Reinforce the capacities of the staff to train trainers on human rights and
rule of law issues;

Develop and publish training materials and guides (E.g. the guide on the
law of criminal procedures)

Organize training sessions on human rights and the rule of law;

Publish academic materials on human rights concepts.

4.3.3. Evaluation of awareness and training programs

Evaluation of training program

<>

<>

Distribute the pre-training form to the target group on its expectation
about training;

An evaluation form at the end of the training;

Evaluate the performance of trainees to see whether they retain the
information and skills they gain during training;

Measure to what extent the target group applies the concepts they
know through monitoring the results of their work with and treatment of
citizens. When targeting a particular group, such as investigative chiefs in
security and police services, the success of training can be measured by
the decrease in the number of the complaints received on the absence of
guarantees for detainees at the time of investigation.
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Awareness training evaluation

One of the best ways to assess the programs of education and awareness about
therule of lawis to conduct assessmentimmediately after the end of the program.
This can be done through the number of complaints received, which can be
compared according to previous years to see whether the awareness programs
result in success, and through whether citizens come to know their rights and
mechanisms protecting them. However, the assessment of education programs
remains very difficult, especially as the indicators themselves may prove that
violations are on the increase when the number of complaints increases.
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5. Workshop Proceedings

5.1. First workshop on “monitoring state practices concerning
commitment to international human rights standards”

Facilitator: Dr. Muhyiddine Touq, Commissioner-General of the Jordanian
National Center for Human Rights
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Rapporteur: Mr. Bouchaib Doulkifel, CCDH

The workshop was attended by 22 participants, including 5 women, and facilitated
by Dr. Muhyiddine Toug, Commissioner-General of the Jordanian National Center
for Human Rights.

The workshop’s facilitator gave a presentation on the functions and tasks
of NHRIs, particularly with regard to the monitoring of violations, and their
responsibilities in monitoring States’ compliance with their commitments as well
as with the standards enshrined in the international covenants and agreements
they have ratified.

He also pointed to the gap between the ratification of international instruments
and effective practices, highlighting the need for national institutions to fulfill
their role in this regard, especially the follow-up of national legislation and its
harmonization with treaty commitments of states.

The facilitator then gave the floor to the participants, 16 of whom intervened,
including 5 women.

The participants generally focused on various deficiencies revealed in NHRIs’
exercise of their role in preventing human rights violations and monitoring state
practice and its commitments to international human rights standards. They also
gave examples of the monitoring role played by Arab national institutions.

They particularly underscored the following aspects and practices:

< Reluctance of the competent public authorities to implement
international treaties and conventions relating to human rights, under
various pretexts;

< Failure to provide national institutions with the required competence
and tools as well as with the material and human resources necessary for
discharging monitoring functions;
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The need to provide NHRIs with the means to fully assume their role in
the protection and promotion of human rights;

Promoting the practice of following up on the recommendations of the
relevant UN mechanisms, mostly the Universal Periodic Review, in such a
way as to strengthen the protective role of national institutions in terms
of monitoring state practices;

Drawing the attention to the fact that impunity is likely to undermine the
monitoring role of national institutions;

Highlighting the role of independent judiciary in preventing violations
and making them public, while stressing the need to enforce court rulings
issued in this regard;

Taking into account the comprehensive approach to human rights in the
initiatives to monitor state obligations, in response to the changes and
developments in human rights.

Recommendations

The workshop’s main recommendations can be summarized as follows:

1.

2.

Strengthening the protective role of NHRIs;

Providing NHRIs with monitoring mechanisms as well as with financial
means;

Enabling these institutions to access data and information relating to
violations in order to assume their control and monitoring function in
such a way as to enhance the protection of human rights;

Enabling NHRIs to access all places where human rights violations may
be committed;

Strengthening the competence of NHRIs as regards the issuance of
periodic and thematic reports in the area of monitoring and oversight,
and the follow-up on those reports for the implementation of their
recommendations and conclusions;

Enhancing the role of national institutions in human rights education and
training, especially for law enforcement officials;

Strengthening the independence of national institutions in order for
them to best fulfill their monitoring functions.
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5.2. Second workshop on “advising and proposing in the field
of legislations and public policies”

Facilitator: Mr. Mahjoub El Haiba, CCDH Secretary General
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Rapporteur: Mr. Abdelaziz Karraky, CCDH

As part of the Sixth Annual Meeting of Arab National Human Rights Institutions,
organized in Rabat on May 12, 2010 on the “Role of National Institutions in
Reinforcing the Rule of Law”, a workshop was held on “advising and proposing
in the field of legislations and public policies”. The CCDH Secretary General gave
a keynote presentation on some issues facing the national institutions in the area
of legislation and public policy. He then gave the floor to the participants who
touched on a number of issues addressed by national institutions’ exercise of their
different functions in accordance with the Paris Principles, whether in terms of
their advisory and proposal function or their role of prevention, follow-up and
monitoring. The participants noted some areas of overlap between the first and
second workshop, concluding therefore that their respective results would be
complementary to one another. They also stressed that national institutions have
distinctive features that place themin a position different from that of Government
institutions and civil society organizations, despite the fact that one of their roles is
to create some kind of compromise between these two parties, without prejudice
to their independence. The participants further stated that the legal status of
national institutions and their plural composition enable them to play a key role in
the legislative process, in addition to their essential role in framing society.

The workshop issued a number of remarks and recommendations, including:

< Existence of diversity among Arab national institutions, according to the
diversity of the legislative situation of each country;

< Need for the national institutions to assume various roles, including
the issuance of warnings, the formulation of proposals and even the
monitoring of their outcome;

< Developing indicators and techniques to assess public policies, compared
with international human rights standards;
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Developing standards consistent with international human rights
standards;

Reflecting on the elaboration of pragmatic programs as a mechanism to
promote human rights;

Identifying obstacles that may divert national institutions from achieving
their real objectives;

Exchanging experiences between the various national institutions;
Developing the various functions discharged by national institutions;
Identifying the priorities to advocate and support;

Devoting attention to the procedural aspects of laws and legislations;

Adopting strategic planning in the field of human rights.
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6. The Final Declaration of the Sixth Annual Meeting of Arab
National Human Rights Institutions on “Role of NHRIs in
Reinforcing the Rule of Law”, Rabat, May 12, 2010

RABAT DECLARATION

The Advisory Council on Human Rights, in collaboration with the Office of the
United Nations High Commissioner for Human Rights, the Jordanian National
Center for Human Rights and the United Nations Development Program,
organized the Sixth Annual Meeting of Arab National Human Rights Institutions
on the “Role of National Institutions in Reinforcing the Rule of Law,” in Rabat
on May 12, 2010.

The objective of this meeting was to discuss the pivotal role that NHRIs can play
in strengthening the rule of law, especially through monitoring Government
compliance with the international human rights standards, as well as through
making proposals, opinions, and advice, and providing information, awareness-
raising, and education in human rights.

The meeting brought together representatives of Arab NHRIs from Morocco,
Algeria, Egypt, Mauritania, Saudi Arabia, Jordan and Palestine, as well as
international experts, representatives of local nongovernmental organizations,
university professors, judges, and lawyers.

Preamble:

We, the representatives of national human rights institutions in the Arab region,
gathered at this meeting;

Recalling the universality, interdependence and indivisibility of human rights, as
well as the principles enshrined in the United Nations Charter;

Recalling the definition of the rule of law as contained in the United Nations
Secretary-General Report on “The Rule of Law and Transitional Justice in Conflict
and Post-conflict Societies”;

Recalling the resolutions adopted by the United Nations General Assembly A/
RES/61/39, A/JRES/62/70 and A/RES/63/128, and the thematic debates on the rule
of law S/PRST/2003/15, S/PRST/2004/2, S/PRST/2004/32 and S/PRST/2005/30;

Noting that the principles enshrined in international and regional mechanisms
of human rights relating to the rule of law are important means to protect and
promote human rights;

Rabat, May 12, 2010 @




Recognizing the 1985 Basic Principles on the Independence of the Judiciary which
constitute an essential reference to assist Member States in guaranteeing the
independence of the judiciary as an authority in the Constitution or the law of the
country, as well as the 1990 Guidelines on the Role of Prosecutors, and the 1990
Basic Principles on the Role of Lawyers;

Recalling the Bangalore Principles of Judicial Conduct, adopted by the Judicial
Integrity Group in 2002, and referred to by the former Commission on Human
Rights in 2003 and the Economic and Social Council in 2006;

Welcoming the General Comment No. 32 on Article 14 on the right to equality
before courts and tribunals and to a fair trial, that was released by the Human
Rights Committee in 2007;

Reaffirming the importance of Arab NHRIs commitment to the Principles
relating to the Status of National Institutions adopted in the United Nations
General Assembly resolution 143/48 on December 20, 1993 (known as the “Paris
Principles”), and the need to build partnerships between national human rights
institutions, governments and nongovernmental organizations to promote the
rule of law;

Noting that the Sixth Annual Meeting on the “Role of National Institutions in
Reinforcing the Rule of Law” reviewed the challenges and gapsinlaw and practice,
as well as the conditions required to ensure the rule of law in the Arab region;

Declaring that Arab NHRIs agree on developing and boosting cooperation in
order to exchange experiences and best practices that would help national
institutions further promote and protect human rights at the national level and
reinforce the rule of law;

Stressing further the fundamentalrole of the media and civil society organizations
in achieving greater awareness about human rights to boost democracy and
political, economic and social development;

The following is recommended:

< Facilitating the task for national human rights institutions and providing
them with adequate human and financial resources in order to enhance
their role in human rights protection and promotion, particularly their
role in strengthening the rule of law;

< Enhancing national legal systems to protect and promote human rights,
ensuring their harmonization with international human rights standards,
and improving the effectiveness of the administration of justice;

< Enforcing international standards relating to the rule of law, and
addressing all challenges facing the proper application of the rule of
law;
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Providing all necessary conditions to ensure the supremacy of law,
including equality, accountability and fairness in the application of the
law, separation of powers, participation in decision-making, avoidance of
arbitrariness, and procedural and legal transparency;

Displaying commitment by Arab NHRIs to carrying out their role in
monitoring state practice and harmonization with international human
rights standards, and in promoting their advisory role in legislation and
public policies;

Fostering the exchange of experiences and expertise between the
various national institutions, and promoting their cooperation and
coordination for the creation of the Network of Arab National Human
Rights Institutions;

Enabling national institutions to access data and information as well
as places relating to violations in order to assume their oversight and
monitoring function in such a way as to enhance the protection of human
rights and strengthen the rule of law;

Enhancing the capacity of national institutions in the publication of periodic
and thematic reports in the area of monitoring and the follow-up of the
implementation of their recommendations and proposals;

Strengthening the role of national institutions in education and training
in human rights, especially in programs targeting law-enforcement
officials;

Stressing the need for additional roles of national institutions, including
warning against shortfalls, mediating between actors in finding solutions,
and making suggestions;

Developing criteria and indicators to assess public policies on the basis of
international human rights principles;

Emphasizing the importance of adopting strategic planning in the field
of human rights, taking into account international and national priorities,
contexts and challenges.

Finally, the participants in the meeting,

Express their gratitude to the Kingdom of Morocco and the Advisory Council
on Human Rights for the organization and sponsorship of the Sixth Meeting
of Arab NHRIs on strengthening the rule of law, as well as the United Nations
Development Program in Jordan for its support and cooperation, and the
Jordanian National Center for Human Rights.

Agree to hold the seventh meeting on the theme of “Role of National Human
Rights Institutions in the United Nations Treaty Bodies Process”, and welcome
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the invitation of the National Human Rights Commission of Mauritania to host
this meeting.

Arab national human rights institutions participating in the meeting:

<>
<>

e

Advisory Council on Human Rights of Morocco;

National Advisory Commission for the Protection and Promotion of
Human Rights of Algeria;

National Council for Human Rights of Egypt;
Palestinian Independent Commission for Citizens’ Rights;
National Human Rights Commission of Mauritania;

Saudi Human Rights Commission.
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7. Summary Report of the Proceedings

Abdelouahed El Atir, CCDH

The Advisory Council on Human Rights (CCDH), in cooperation with the United
Nations Office of the High Commissioner for Human Rights, the Jordanian National
Center for Human Rights and the United Nations Development Program-Jordan,
organized the Sixth Annual Meeting of Arab National Human Rights Institutions
on the “Role of National Institutions in Reinforcing the Rule of Law” in Rabat on
May 12, 2010.

The meeting brought together representatives of Arab NHRIs and judicial
authorities, regional and international organizations, experts in the administration
of justice and members of nongovernmental organizations.

The meeting was marked by opening speeches, addresses by the participating
experts, and workshops on topics closely related to the theme addressed. In the
end, the Rabat Declaration was issued.

7.1. Opening statements

The meeting was opened with a keynote speech by Mr. Ahmed Herzenni,
President of the Advisory Council on Human Rights, in which he welcomed the
participants and expressed his regret that representatives of some NHRIs and
experts from the OHCHR and the UNDP could not attend the meeting, because
their flights were cancelled due to disruption in air trafficin some airports, caused
by the volcanic ash cloud that spread over Europe and parts of North Africa.

He then gave a brief overview of the previous five meetings and the issues
they addressed, highlighting the role of NHRIs in defending, protecting and
promoting human rights, as well as in urging governments to commit to these
rights in conformity with the relevant international standards. He pointed out
that this meeting reaffirms the increasing and durable commitment to making
the human rights approach a locomotive for development and human dignity, a
cornerstone for justice and democracy, and a backbone of the rule of law in the
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Arab region. This region, he said, has seen increasing number of NHRIs, many
of which have been accredited with “A” status by the ICC Sub-Committee on
Accreditation.

Mr. Herzenni added that the increasing role of NHRIs in strengthening the rule
of law goes hand in hand with the international attention for this area. This
also affects national momentum concerning country legislations, including
constitutions and laws, which contain provisions enshrining the principles of the
rule of law, accountability, equality before the law, fair trial, separation of powers,
independence of the judiciary, and political participation and representation.

He considered the judiciary, through its contribution to entrenching the rule
of law, a decisive tool in any system aiming to protect human rights. NHRIs,
too, can play a key role in reinforcing the rule of law, by helping examine the
harmonization of national laws with international human rights standards. They
can monitor the degree of compliance of domestic laws with the jurisprudence,
observations and recommendations of international treaty bodies. This
harmonization should rest on the principles of justice, equality, accountability,
non retroactivity and obedience to legal legitimacy. These are principles, Mr.
Herzenni said, to ensure fair trial, remedies, equal protection of human rights,
legal certainty, transparency, fairness and the rule of law.

In this context, CCDH President invited NHRIs to make proposals likely to
develop these aspects and provide protection and remedy mechanisms in
cases of violations and abuses. NHRIs can particularly focus on supporting
public institutions, policies and measures to ensure the implementation of
national systems guaranteeing equality and rule of law entrenchment in
society, supporting monitoring policies, combating impunity, consolidating the
independence of the judiciary, promoting justice systems, strengthening the
enforcement of courtrulings, applying good governance systems, and combating
corruption. He called for constant cooperation between NHRIs and relevant
international organizations, by exchanging experiences, benefiting to the full
from best practices regarding the roles, functions and contributions of NHRIs in
this field, and taking part in projects and programs of awareness, assessment,
proposal and support.

Mr. Herzenni concluded that reinforcing the rule of law is a tough and continuous
task that requires a long breath, relentless effort and a gradual approach.
Moreover, it necessitates the contribution of various stakeholders, including
international organizations, specialized institutions, government authorities,
judicial authorities, the parliament, national institutions, scientific research
centers and civil society organizations. It also requires the adoption of particular
consultation-based strategies, plans and programs, taking into account the
importance of the human rights approach, development goals and democracy-
building foundations.
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In his address to the meeting, Mr. Mohamed Naciri, Moroccan Minister of Justice,
said that NHRIs play a key and leading role in defending and promoting human
rights. They are a major partner of the government in entrenching the values and
practices of human rights, and promoting human rights culture and education, as
a challenge requiring the involvement of all stakeholders. He further underlined
the important role of NHRIs at the international and regional level.

He added that the Moroccan societal project attaches great importance
to human rights, being a strategic and irreversible option. Therefore, the
Kingdom of Morocco, while seeing to reinforce its achievements in the field,
has implemented action plans to establish and strengthen institutions and
structures. It also enacted, developed and harmonized national legislations with
international human rights conventions, provided the guarantees necessary for
the protection, defense and promotion of human rights and the dissemination
of its culture, turned the page on the past human right violations and ensured
their reparations. Furthermore, Morocco is committed to elaborating
periodic national reports, establishing relations of cooperation with relevant
international, regional and national organizations and agencies, and adhering to
the international human rights system.

In this connection, the Moroccan Minister of Justice underlined that Morocco has
launched several large-scale projects in the areas of democracy, development
and human rights. As examples, he named the Action Plan on Democracy and
Human Rights, the Citizenship Platform for Promoting Human Rights Culture,
the National Initiative for Human Development, the judicial reform project,
the expanded regionalization project, the National Charter on Environment
and Sustainable Development, in addition to national and sector-based plans
on the promotion of women’s and children’s rights, and the status and rights
of particular groups. Morocco, he stated, also contributed to devising and
implementing a number of regional and international plans on human rights. He
asserted that the theme of this meeting is of particular importance that suggests
the increasing role and mandate of NHRIs, following the current international
trend and in response to the need to draw conclusions to support Arab and
national experiences.

Then, Mr. Adnan Badran, Chair of the Board of Trustees of Jordan’s National
Center for Human Rights, provided an address which was delivered on his behalf
by Mr. Muhyiddine Toug, Commissioner-General of the Center. He said that the
holding of this meeting confirms the belief of all partners in the importance of
humanrightsissues as well as in the efforts to promote and protect humanrights.
It seeks as well to consolidate cooperation and dialogue among all stakeholders
to reach a common understanding of the key problematic issues and to work out
the necessary measures to address them. The meeting demonstrates the will to
work toward improving the living standards and pave the way for growth and
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development in civil, political, economic, social and cultural spheres. The aim is
to entrench the inherent human dignity which can be achieved only if the rule of
law is provided and respected.

He underlined that the rule of law is achieved only if the law is respected and
enforced in a democratic society where the people are the source of power.
Another condition is the commitment of all authorities to provide the legal,
judicial and administrative guarantees for the protection of human rights, dignity
and fundamental freedoms.

Moreover, he underscored that the relationship between justice, the rule of law
and democracy is determined by the goal each of them seeks. When the goal is
to apply the principles of the legal system on the state, the problem that justice
faces relates to democratizing a political authoritative regime subjecting the
judicial system to its desires. When the goal is to bring these principlesin line with
the requirements of fair justice system, the problem of justice then becomes a
part of the legal approach to the rule of law. And when the problem lies in policy
makers, the solution is to look for a democracy-related approach.

Therefore, he urged human rights activists to integrate legal aspects into
democratic ones to help achieve the rule of law in one approach. Then, the rule
of law becomes a principle of government where all individuals, institutions
and entities are accountable to laws that are publicly promulgated and equally
applied to everybody, and under which citizens are subject to an independent
and fair judiciary, in compliance with international human rights standards.

He pointed out that the rule of law concept came to end the era of absolute rule,
privileges and exceptionsbased onlegaltricks. The goalwastolay the foundations
of a collective action adopted and endorsed by international standards, which
highlight adherence to the principles of freedom, equality, solidarity, tolerance
and endeavors to reinforce international peace and security in order to achieve
the rule of law. He highlighted that the existence of good and fair laws requires
efficient judicial institutions and bodies.

He invited the participants to look for the roles which NHRIs can play to entrench
and promote the principle of rule of law and devise plans to implement and
enhance it.

Ms. Alia al-Dalli, Deputy Resident Representative of the UNDP in Morocco, made
anaddressin which she commended the progress of the humanrights situationin
the Arab world, as most Arab countries have adhered to international instruments
and worked toward implementing them. She noted that the role of NHRIs in
promoting and protecting human rights has strengthened since 1993, when the
United Nations adopted the Paris Principles, which provide for independence,
credibility and effectiveness of NHRIs. She called upon national institutions to
gain more independence and carry out enlarged functions in the field of human
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rights, highlighting the role of NHRIs in urging states to implement international
human rights standards, promote justice and establish the rule of law.

She went on saying that Morocco was among the first Arab countries to have
a human rights movement, whether through the various nongovernmental
organizations, the national institutions, or the adherence to the international
covenants on human rights.

Ms. Al-Dalli then shed light on the role of the UNDP in supporting and enhancing
development issues in many countries, in the implementation of the Millennium
Declaration adopted by the United Nations General Assembly in 2000, particularly
in regard to the areas of the environment, human rights, democracy and
governance, following the “roadmap” prepared by the UN Secretary-General to
implement the Millennium Development Goals.

7.2. Papers

Mr. Adil Qura, member of the National Council for Human Rights of Egypt,
presented a paper on the separation of powers and participation in decision-
making. He first tackled the principle of the rule of law which means that
everybody should abide by the law in its broad sense. He pointed out that this
principle, in its relation with common law, refers to the respect of all, whether
rulers or ruled, for the regulations of law stipulated by both the constitution and
common law.

The rule of law requires the respect for the legal hierarchy and the supremacy
of the legal rule, whether by individuals, groups or institutions, including the
legislature. He added that constitutional provisions have substantive supremacy
over all other laws, which are considered null and void when in contradiction
with the constitution. Legislation, however, gets supremacy when it is applied
to all, individuals and the state alike.

He then explained that good legislation stems from the will of the people and
aims to serve its interest, noting that the rule of law derives its strength from
the laws themselves and the sources and goals of legislation. Every violation of
those texts, sources and objectives is an arbitrary application. He added that
the supremacy of law also exists when laws are issued by a legislative authority
independent from the other powers and elected by the people under fair, free,
transparent and democratic elections.

Mr. Qura further highlighted that the parliament should exercise its legislative
prerogatives in full independence from the executive branch, reflected in an
independentdecision-makingprocess, financialandadministrativeindependence,
and specific protection for its members. Such are standards which democratic
states are keen to observe through the constitution.
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For Mr. Qura, the implementation of the rule of law requires an independent
and impartial judiciary to monitor its application and the attainment of its
goals. Judicial independence is achieved at various levels: the constitutional
courts to monitor the constitutionality of laws, the ordinary courts to monitor
the application of the law on individuals, groups and the state. He argued that
judicial decisions reflect the respect for the rule of law. He defined the principles
of judicial independence as follows:

< Integrity, independence and immunity of judges;

Security of tenure of judges;

Absence of a hierarchical authority over judges influencing their judgments;
Absence of an external authority, except the judiciary, to discipline judges;

S e

Separate budget for the judiciary, and management of judges’ affairs by
an independent supreme council.

To conclude, Mr. Qura underscored the significant role that NHRIs have to play in
monitoring the separation of powers for better protection of human rights and
implementation of the rule of law.

Then, the floor was given to Mr. Said Benarbia from the International Commission
of Juristsin Switzerland, who delivered a paperonthe “Prevention of Arbitrariness,
and Procedural and Legal Transparency”. He argued that the concept of the rule
of law is a translation from the Latin languages in whose background it emerged,
adding that it denotes a transition from the police state to the legitimate state
where the legislature expresses the public will, before shifting to the rule of law
which expresses the common will to promote human rights. He pointed out
that the French constitution enshrines this development in political life, which
shows an overlap between powers, as the laws are issued by parliament while
the government submits bills.

Mr. Benarbia added that parliament may sometimes adopt arbitrary laws, as in
the case of states of emergency which restrict freedoms and are contrary to
the constitution. The state of emergency, he said, is an exceptional procedure
which has become a permanent rule in the Middle East and North Africa region.
He stressed that cases of arbitrary detention and human rights violations are
examples of the administrative arbitrariness in the application of law, while the
Terrorism Act is another illustration of parliamentary arbitrariness in legislature
and administrative arbitrariness in enforcement.

Moreover, arbitrary detention in covert places and administrative detention
centers that are not controlled by the judiciary or are unknown constitutes an
abusive application of the law and encroaches on the competence of the judicial
power. He underlined that international human rights law allows some kind of
administrative detention, but provides for guarantees of protection, as in the
International Covenant on Civil and Political Rights.
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He argued that the existence of exceptional states of emergency in special
circumstances and the establishment of special courts should not be conducive
to the violation or abolition of fundamental rights which include, as underlined by
the international monitoring bodies, the right to defense, the right to be informed
of the grounds for detention and charges brought against the suspect, fair trial
requirements, protection from torture, presumption of innocence, and detention
in an official and known place controlled by a competent official authority.

Ms. Randa Siniora, from the Palestinian Independent Commission for Human Rights,
delivered a paper on the “Role of NHRIs in Strengthening the Rule of Law through
Awareness-raising and Human Rights Education”. Based on constitutional rules and
international standards on human rights, she pointed out that the Paris Principles,
governing the work of NHRIs, emphasize the need to adopt awareness programs.
This action, she said, is carried out at two levels: the first consists in spreading the
human rights culture through a large-scale program at the official and popular level,
while the other involves the training of law enforcement personnel.

She added that Arab constitutions provide for the rule of law, as part of securing
peace and preventing administrative arbitrariness. This principle means that
everybody is equally subject to accountability by virtue of laws. However, its
implementation requires an independent and fair judiciary as well as active
national human rights organizations and institutions with a key role in awareness-
raising and education. In fact, she underlined that NHRIs should seek to establish a
framework through which the rule of law is achieved, either through the judicial or
police institutions, or through public awareness and new behavioral education.

Ms. Siniora went on saying that awareness programs are based on the rights and
principles enshrined in the Constitution and laws in addition to the international
human rights covenants and the relevant general principles. In this regard, she
called upon NHRIs to focus on the international terms of reference, with the
aim to bring them closer to the reality of the countries to which they belong
and include them in their awareness, education and protection programs and
plans as well as in their action on the harmonization of national legislation and
monitoring of government human rights policies, without losing sight of the
deterioration that may occur in the application. In the end, Ms. Siniora stressed
the role of new technologies and the media in education, awareness, training
and dissemination of the human rights culture to ensure the respect for and
protection of human rights.

7.3. Discussions

The discussions that followed the plenary session tackled several issues,
namely:

< The fact that some Arab constitutions, though enshrining principles
relating to the rule of law, such as equality, provide for special courts and

Rabat, May 12, 2010 @




military or revolutionary tribunals in addition to special procedures for
certain cases;

< The importance of recognizing the separation of powers to ensure the
rule of law, while preventing an abusive application thereof;

< The need to issue a recommendation to adopt an Arab human rights
action plan and an Arab human rights education action plan;

< The need to address the issue of the administration’s refusal to execute
judicial decisions, being a denial of the principles of equality and legal
certainty;

< The importance of enshrining, in Arab constitutions, the supremacy of
international covenants on human rights over national legislation, and the
need to harmonize national laws with international legislation;

< The importance of linking the rule of law and independence of the
judiciary, and providing favorable conditions to ensure independence of
judges;

<> The need to link the rule of law with democracy, fair elections and anti-
corruption efforts;

< The importance of a recommendation for the abolition of states of
emergency, military and special courts, arbitrary detention, torture and
all grave violations of human rights;

< Call for vesting national human rights institutions with powers in the
area of harmonizing national legislation with international standards
by making proposals and recommendations, as well as in the area of
protection by receiving and following up on complaints, monitoring,
documenting, investigating and preventing violations, and protecting
vulnerable groups;

< Theimportance of enacting fair, equitable and non-arbitrary legislation in
order to ensure their enforcement and respect;

< Callfor strengthening the role of political parties in promoting the rule of
law and enhancing democratic participation.

7.4. Workshop proceedings

First workshop on “monitoring state practices concerning commitment to
international human rights standards”

After the discussions, the participants came up with the following recommendations:

< Promoting the practice of following up on the recommendations of the
relevant UN treaty bodies, in such a way as to strengthen the protective
role of national institutions in terms of monitoring state practices;
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Taking into account the comprehensive approach to human rights
in monitoring state obligations, in response to the changes and
developments in human rights;

Strengthening the protective role of NHRIs;

Providing NHRIs with monitoring tools as well as with the financial
means;

Enabling these institutions to access data and information relating to
violations in order to assume their monitoring function in such a way as
to enhance the protection of human rights;

Giving NHRIs the power to access all places where humanrights violations
may be committed;

Strengthening the competence of national institutions regarding the
issuance of periodic and thematic reports in the area of monitoring
human rights situation, and the follow-up on those reports for the
implementation of their recommendations and conclusions;

Enhancing the role of NHRIs in human rights education and training,
especially for law enforcement officials;

Strengthening the independence of NHRIs in order for them to best fulfill
their monitoring functions.

Second workshop on “advising and proposing in the field of legislations and
public policies”

Participants in this workshop issued a set of recommendations, namely:

<>.
¢

Maintaining relations with institutions responsible for human rights;

Need for diversity among Arab NHRIs, according to the diversity of the
legislative situation of each country;

Need for NHRIs to assume various roles, including the issuance of
warnings, the formulation of proposals and even the monitoring of their
outcomes;

Developing indicators and techniques to assess public policies, compared
with international human rights standards;

Developing standards consistent with international human rights
standards;

Designing pragmatic programs as a mechanism to promote human
rights;

Identifying obstacles that may divert NHRIs from achieving their real
objectives;

Exchanging experiences between the various NHRIs;
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Developing the various functions discharged by NHRIs;

Identifying the priorities to advocate and monitor;

Devoting attention to the procedural aspects of laws and legislations;
Adopting strategic planning in the field of human rights.

7.5. Conclusions and recommendations of the Meeting

The participants issued a final declaration in which they recommended the
following:

<>

Facilitating the task for NHRIs and providing them with adequate human
and financial resources in order to enhance their role in human rights
protection and promotion, particularly their role in strengthening the
rule of law;

Enhancing national legal systems to protect and promote human rights,
ensuring their harmonization with international human rights standards,
and improving the effectiveness of the administration of justice;

Enforcing international standards relating to the rule of law, and addressing
all challenges facing the proper application of the rule of law;

Providing all necessary conditions to ensure the supremacy of law,
including equality, accountability and fairness in the application of law,
separation of powers, participation in decision-making, avoidance of
arbitrariness, and procedural and legal transparency;

Displaying commitment by Arab NHRIs to carry out theirrole of monitoring
state practices and compliance withinternational humanrights standards,
and promoting their advisory role in legislation and public policies;

Fostering the exchange of experiences and expertise among various
NHRIs, and promoting their cooperation and coordination for the creation
a network of Arab NHRiIs;

Enabling NHRIs to access data, informationand placesrelating to violations
in order to assume their monitoring function in such a way as to enhance
the protection of human rights and strengthen the rule of law;

Strengthening the capacity of NHRIs in the issuance of periodic and
thematic reports in the area of monitoring and the follow-up on the
implementation of their recommendations and proposals;

Strengthening the role of NHRIs in education and training on human
rights, especially in programs targeting law-enforcement officials;

Stressing the need for additional roles of NHRIs, including warning
against shortfalls, mediating between actors in finding solutions, and
making suggestions;
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<~ Developing criteria and indicators to assess public policies on the basis of
international human rights principles;

< Emphasizing the importance of adopting strategic planning in the field
of human rights, taking into account international and national priorities,
contexts and challenges.

7.6. Closing session

At the closing session of the Sixth Annual Meeting of Arab NHRIs, Mr. Muhyiddine
Toug, Commissioner-General of the Jordanian National Center for Human
Rights, and Mr. Mahjoub El Haiba, CCDH Secretary General, gave an address
in which they thanked the participants for their contribution to the success of
the meeting. They also welcomed the growing number of Arab NHRIs, some of
which were accredited with “A’” status by the Sub-Committee on Accreditation
of the International Coordinating Committee of NHRIs, while two chair the Asian
and African networks of NHRIs. The two speakers considered that the role of
NHRIs in strengthening the rule of law is a pillar of the democratic development,
economic, social and human development, and justice.

Thetwoaddressesincludedacallfordevelopingindicatorsandbenchmarksrelated
to the rule of law as an expression of the will of the community. They stressed the
need to comply with international commitments on human rights, particularly as
regards capacity-building in: i) the field of treaty practices, by observing reports’
periodicity, monitoring theimplementation of recommendations, and submitting
parallel reports; ii) in the area of protection, through monitoring, investigation,
prevention and formulation of recommendations and proposals; and iii) in
human rights promotion, through training, education and awareness-raising,
with the development of relevant partnerships and cooperation programs with
international and national governmental and nongovernmental organizations,
specialized institutions and the media.

The participants, then, unanimously agreed to the request of the National
Human Rights Commission of Mauritania to host the Seventh Meeting of Arab
National Human Rights Institutions on the “Role of NHRIs in the United Nations
Treaty Bodies Process”.
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8. Appendix: Addresses and papers sent to the participants
in the meeting

8.1. The Rule of Law According to International Standards
in the Work of Paris-Principles-Compliant NHRIs,
by Mona Rishmawi

Introduction

The United Nations works to promotetherule of lawinaccordance withits Charter
as well as the international human rights law, the international humanitarian law,
the international criminal law, and the international refugee law.

The principle of the rule of law has gained significant momentum in recent
years through the work of international organizations. This was reflected in the
Millennium Declaration of the heads of states and governments to strengthen
the rule of law, the Durban Conference, and the establishment of the Human
Rights Council with the powers it was vested with under the universal periodic
review. This represents important indicators to promote and respect the rule of
law internationally.

Notwithstanding these constant efforts, the major challenge facing the
enforcement of the rule of law, in accordance with international standards,
at the national level is the enactment by parliaments and governments of
legislation and public policies without reference to the standards which states
have voluntarily committed to observing through international conventions.

This paper intends to present the principle of the rule of law in accordance with
international standards, and ways to strengthen it at the national level through
NHRIs, which are one of five mechanisms to protect and promote human rights’.

Establishing a creative link between the principle of the rule of law in accordance
with international standards and the work of NHRIs for the protection and
promotion of human rights requires us to make a holistic presentation of the
elements of the concept. The purpose is to ensure that this is an enforceable
link and an impetus to preserve and promote the rule of law at the national level
through NHRIs in accordance with the Paris Principles.

Definition of the rule of law

We can define the rule of law as “a principle of governance in which all persons,
institutionsandentities, publicand private, including the Stateitself, areaccountable

7 The national human rights protection mechanisms are the government, the parliament, civil
society organizations, the independent judiciary and the national human rights institution.
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to laws that are publicly promulgated, equally enforced and independently
adjudicated, and which are consistent with international human rights norms and
standards”.

It follows from the definition that five key elements determine the vitality of this
principleandits controversial practiceinaccordance withinternational standards.
They are legitimacy, transparency, equality, participation and accountability.

These five components, it can be said, are consistent with the Paris Principles on
the functioning of NHRIs for the protection and promotion of human rights.

1- Legitimacy: The principle of the rule of law draws its international legitimacy
from international conventions and treaties which provide for the respect
of human rights on an equal basis without discrimination on ground of race,
sex, color, religion or nationality, guarantee the right of free and democratic
participation to citizens to choose their representatives, and ban all forms of
restrictions on the exercise of rights and freedoms, except in accordance with
the law and without prejudice to the fundamental rights, such as the right to
life and the prevention of torture, arbitrary deprivation of liberty and enforced
disappearance, as stipulated in the International Covenant on Civil and Political
Rights, especially Article 4 thereof.

Also, states parties to the International Covenant on Civil and Political Rights
have undertaken to ensure that any person whose rights, as recognized by the
Covenant, are violated shall have a remedy.

The existence of a national constitution which provides for the respect for the
rule of law and human rights represents an important international standard to
enhance the principle of legitimacy and effectively contribute to the promotion
of political, economic, social and cultural rights.

Where the rights are absolute, their regulation by law should not denote any
restrictions to their exercise, as it would violate the principle of the rule of law
and totally contradict the human rights system.

The Paris Principles, inaddressing the composition of NHRIs, require the existence
of a constitutional and/or legislative text issued by parliament that confers
legitimacy upon the work of these NHRIs. This is the case of political systems
that derive their legitimacy from national constitutions and laws in exercising
their competence and transferring power through democratic, fair elections and
the principle of separation of powers.

The Paris Principles stressed the importance of conferring constitutional
legitimacy on the work of the national institution, and identified ways to
achieve that through the adoption of a special law which specifies its sphere
of competence and its democratic composition by including civil society
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organizations, professional associations of lawyers, doctors and journalists,
university professors, clerics, intellectuals and members of parliament in the
board of commissioners (or trustees).

Such a broad scope of membership aims at promoting participation, equality and
transparency in order for NHRIs to gain credibility at the national level among
citizens.

Legitimacy as a component of the rule of law must be accompanied by a
democratic legal system that rests on the separation of powers and has the
confidence of citizens. Similarly, for the work of NHRIs, legitimacy is the
cornerstone of their ability to exercise their functions in order to promote and
protect human rights at the national level.

Therefore, members of the Board of Commissioners (trustees) must be elected,
and shall not serve more than two consecutive terms. The selection of NHRIs
executive directors should be based on free and open competition through
advertising in the official gazettes, and their term of office should be limited
to four years. The appointment of staff in NHRIs must be established through
free and equal competition, in accordance with clearly defined criteria based on
experiences and academic skills provided for in the job profile. However, the
question is whether Arab NHRIs apply these parameters.

2- Transparency: Transparency is designed to enable citizens to obtain sufficient
informationabout the work of publicauthorities andinstitutions, decision-making
and policy formulation mechanisms at different levels of the State, and ways to
address the vital issues that concern the lives of citizens, as the general budget.
This provides a suitable environment for the free media, which in turn supports
accountability, promotes community participation in monitoring government
performance, and puts various sections of society on an equal footing.

The Paris Principles have in fact addressed the issue of transparency in the work
of NHRIs on three levels. The first is the transparent election and appointment
of the Board of Commissioners (trustees) and employees in NHRIs. The second
relates to the work of NHRIs in addressing human rights issues, by publishing
annual, thematic and legal reports, national investigations, legal and policy
memoranda in order to inform the public of the real situation of human rights
at the national level, as an indicator to gauge public authorities’ respect for the
principle of the rule of law and separation of powers. The third level relates to
the efficiency and international cooperation of NHRIs with treaty and non-treaty
mechanisms, the Human Rights Council under the universal periodic review, and
the Office of the High Commissioner for Human Rights.

Forinstance, the Palestinian Independent Commission for Human Rights publishesits
annual, thematicandlegal reports through press meetings and dissemination among
the public. The Jordanian National Center for Human Rights cooperates effectively
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and transparently with treaty mechanisms at the international level. The Center’s
testimony before the Committee against Torture, currently meeting in Geneva, was
indeed a positive sign on the role which NHRIs can play internationally.

The experience of New Zealand in national investigations is another evidence of
the crucial role that NHRIs may play at the national level. New Zealand’s NHRI
managed to change the country’s infrastructure to make it adapted for persons
with special needs. This process was conducted in high transparency and full
cooperation with governmental and nongovernmental bodies in New Zealand.

Transparency is another pillar of the principle of the rule of law which gives Arab
citizens greater confidence in the work of NHRI when it publishes its reports,
reflecting to the public a true, independent and national image of the situation
of rights and public freedoms in the country.

3- Equality: Equality represents the essence of the rule of law in the various
constitutions, as this component reflects how much the judiciary is independent
and impartial to protecting human rights and holding accountable those who
violate them.

International standards clearly consider equality as an essential element to guarantee
the respect for human rights at the national level, as all people must be equal,
regardless of sex, color, language, religion, political opinion, belief or nationality.

In this regard, the role of NHRIs in accordance with the Paris Principles consists in
reviewing the laws, regulations, policies and government decisions to ensure they
observe the principle of the rule of law and comply with the international standards
of equality and non-discrimination on all levels, especially the rights of foreign labor
force and the rights of refugees, as provided for in international agreements.

Also, NHRIs can urge governments to adhere to international conventions that
promote equality at the national level and strengthen the values of the rule of
law.

This is consistent with the international effort aimed at placing this element
prior to, not after, the legislative process. The impact on decision-makers before
and during the decision-making process is easier than after the enactment of
legislation or the adoption of a policy. NHRIs can assume this role at the national
level through their power to review legislation and public policies and ensure
their harmonization with international human rights standards.

The element of equality should be a taken into account by NHRIs, when electing
and selecting the Board of Commissioners and staff on a transparent basis,
taking into consideration gender, minority rights, religious and cultural diversity,
and marginalized groups. In some communities, NHRIs should also involve non-
citizen residents.
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In this regard, the Qatar National Human Rights Commission has taken practical
steps to amend its founding law in order to make it compatible with the
standards of equality and broader participation of different segments of society,
and to improve the conditions of community participation, as the Commission
has been accredited with “A” status in accordance with the Paris Principles.
In the same vein, the Kingdom of Bahrain has been extremely keen to provide
equality standards at the establishment of the national institution. As well, the
Sultanate of Oman is making significant efforts on this front to make equality a
vital element in the work of the NHRI.

4- Participation: It is achieved through the democratic election by citizens of
their representatives. The International Covenant on Civil and Political Rights
considers the participation of citizens in the conduct of public affairs, through
the right to vote and to be elected, as human rights that must not be denied.
Under the Covenant, states parties undertake to protect the right to form trade
unions, the freedom of association and the right to establish newspapers, and to
provide the legal environment for their exercise.

The biggest challenge facing the principle of the rule of law with respect to
participation at the national level is to ensure to foreign workers and refugees
the right to participate in public affairs, by forming associations, trade unions,
federations and clubs that protect their interests and enable them to defend
their rights guaranteed by international conventions and treaties.

NHRIs can play a vital role in promoting the participation of foreign workers
and refugees in public life by receiving and following up on their complaints,
holding workshops and training sessions about their rights, and informing
them of accessible and inexpensive methods to obtain their fundamental and
labor rights. NHRIs can also issue bulletins in the languages of migrant workers
on the system of rights applicable in the host country, and guide them to the
remedies available at the national level and guarantees for that in accordance
with international standards.

The issue of migrant workers in the Arab world is one of the major challenges for
NHRIs, and was the subject of several meetings held as part of Arab-European
dialogue. However, the most important challenge is the need to provide a unified
working mechanism which Arab NHRIs can act on and adopt for the protection
of workers’ rights in the Arab region. This meeting can, in fact, take this issue
into account when preparing the recommendations and the final statement.

Moreover, the Paris Principles stressed the importance of participation in the
composition of NHRIs through broad consultations with the various sections
of society, including civil society organizations, university professors, experts,
members of parliament and representatives of different intellectual and religious
trends, for the appointment of the Board of Commissioners by means of fair and
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democratic elections. In so doing, NHRIs can play an active role at the national
level, taking into account the need to specify the commissioners’ term of office,
who shall be freely elected every four years and not be directly appointed by
governments without any consultation with actors in society. The Paris Principles
also stipulate that the election of the Board of Commissioners shall be effected
by an official act promulgated by the government.

The biggest challenge facing NHRIs at this level is how they can serve as a bridge
between the government and civil society organizations.

The Office of the High Commissioner, acting as the Secretariat of the International
Coordinating Committee of NHRIs (ICC), notes that much of the information we
receive from civil society organizations point to the low cooperation they get
from NHRIs, thus violating one of the most important elements underpinning
the work of NHRIs based on the Paris Principles. In this regard, the ICC Sub-
Committee on Accreditation has put forward a number of recommendations
to the NHRIs that stress the need to strengthen relations with civil society
organizations as a criterion to be accredited with “A” status by the ICC.

This is one of the weaknesses from which NHRIs still suffer, contrary to the
provisions of the Paris Principles. The participation of civil society organizations
in the composition and functioning of NHRIs is therefore required to make the
latter more efficient in defending human rights as well as in protecting and
promoting the rule of law.

5- Accountability: International conventions and treaties have focused on
the importance of accountability and prosecution of human rights violators.
International criminal law clearly deals with this important element. The
United Nations has created or contributed to the establishment of several
special criminal courts to try the offenders of human rights and international
humanitarian law, the aim being to put an end to these violations internationally,
prevent their recurrence, ensure justice and dignity to the victims, promote
national reconciliation, and restore the rule of law.

To establish and foster the culture of impunity, it is necessary to have a national
legal system which provides for the principle of the rule of law through an
independentjudiciary able to hold accountable humanrights violators, in addition
to the existence of multiple remedy mechanisms whether to resolve conflicts or
to provide non-judicial reparation and compensation.

The Paris Principles place importance on the non-judicial function that NHRIs
can assume by seeking amicable resolution of human rights issues, overseeing
the national reconciliation process, urging the competent authorities to comply
with the final rulings issued by the judicial authorities, and discretely monitoring
certain issues with the concerned authorities for the protection and promotion
of human rights.
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Providing a NHRI with a quasi-judicial role enables it to receive individual
complaints about human rights violations in different fields, and contributes
to strengthening accountability at the national level. The national and special
investigations undertaken by NHRIs may be one of the most important tools to
promote the culture of accountability at the national level, especially with regard
to gross human rights violations, such as extrajudicial murder, torture, enforced
disappearance and arbitrary deprivation of liberty on grounds of freedom of
opinion or political and religious belief.

Following up on complaints and submitting reports, which are later publicized, to
officials and decision makers do effectively contribute to driving the competent
judicial authorities to fulfill their role in protecting rights and freedoms. The
follow-up on complaints is the core mission of NHRIs or the ombudsman. For
example, in Sweden, the national institution takes on real quasi-judicial role as
it not only follow up on complaints, but provides compensation to victims of
human rights violations. There are many cases in which the Swedish Office of the
Ombudsman against Discrimination provided reparation and compensation to
the complainant. Its competence also covers non-citizen residents.

Moreover, NHRIs can serve a role in the processes of reconciliation, remedy and
reparation, as illustrated by the Moroccan experience of equity and reconciliation.
This experience, which may represent an example of the work of Arab NHRIs in this
regard, clearly demonstrates the crucial mission that NHRIs can fulfill in such cases.

The success of NHRIs lies in the important role which the Board of Commissioners
(trustees) can assume, by following up on daily developments in legislation
and government programs of action, reviewing the patterns of human rights
violations with the national institution’s staff, and reporting it to the government
objectively and accurately.

The monitoring of national, regional and international activities by the
commissioners-general (chairpersons of the Board of Trustees) gives impetus
to the work of NHRIs, each according to its specificity. Indeed, the formation
of a coordinating framework for commissioners-general (chairpersons of the
Board of Trustees) on the Arab level will contribute to consolidating the work
of Arab NHRIs and deriving benefit from the experiences of Arab, regional and
international NHRIs.

Conclusion

The principle of the rule of law and the important role of NHRIs remain
meaningless for the citizen, unless they materialize in the protection of rights
and freedoms.

The unremitting positive efforts that the Gulf States are making to establish
NHRIs for the protection and promotion of human rights need to take these
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factorsinto accountin order to boost the efficiency of these institutions and give
them credibility among citizens, in accordance with the Paris Principles on the
establishment, composition and work of NHRIs.

The keys to strengthen citizen’s confidence in the rule of law are an independent
judicial power governed by legal provisions that conformin letter and spirit to the
international human rights standards, efficient, fair and credible NHRIs and civil
society organizations, and a constantly lively parliament at its different levels.

This is achieved when a NHRI itself reflects the rule of law in its establishment,
composition, competence and practices, by receiving and seriously handling
complaints, conducting national and special investigations, actively contributing
to national reconciliation and reparation, and developing creative and effective
methods of dispute resolution. Understanding and enhancing its role at the
national level through close and productive relationships with civil society
organizations and the public authorities contribute to the protection and
promotion of human rights. Also, NHRIs active participation at the international
level, through the Human Rights Council and the treaty and non-treaty
mechanisms, helps strengthen the principle of the rule of law in accordance with
the Paris Principles.
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8.2. Challenges in the Implementation of the Rule of Law
in the Arab States: UNDP’s Perspective, by Mitra M.
Motlagh®

In 2003, Kofi Annan declared before the Security Council that “the rule of law
is not a luxury and that justice is not a side issue”. He highlighted that a society
without the appropriate machinery to enforce the law or resolve disputes often
ends up facing violence. He also reiterated that a society without rule of law is
a society without peace.® This statement is of particular relevance for the Arab
region. These talking points will highlight some of the challenges related to
the implementation of the rule of law in the Arab Region, and will also give an
overview of UNDP’s work in that specific area.

The UNDP Regional Centre in Cairo provides technical support to eighteen
Arab States. The counties it covers all operate under very different context.
Indeed, this region includes Net Contributing Countries (such as the Emirates,
or Bahrain), Middle Income Countries (such as Egypt, Jordan or Morocco),
and Least Developed Countries (such as Sudan or Yemen). The complexity is
increased by the fact that many countries are currently facing conflict or post-
conflict situations. Countries in the Arab region are also at very different stages
in terms of achievement of the MDGs, and different stages of development (with
Kuwait ranking at 31 on the Human Development Index - and Sudan at 150).

The concept of rule of law has already been defined in the previous presentations.
Therefore, this paper will not cover this in depth. To summarize, in a society
founded on the rule of law, people respect and protect human rights, value
justice,inadditiontorespecting the law. Agovernment founded on therule of law
will also be transparent, accountable and non-discriminatory. More importantly
for the Arab Region, the rule of law is also an important tool to prevent, mitigate
and recover from conflict. Indeed, the breakdown of the rule of law is one of
the most important indicators of an escalating conflict, and is thus essential to
conflict prevention. In the case of an ongoing conflict, the protection of civilians
also requires reinforcement of national capacities to replace the “rule by force”
with the rule of law through early recovery. Finally, in a post-conflict situation,
the rule of law is essential to creating a safe and secure environment where
recovery can take place.

8 Human Rights Specialist at the UNDP Regional Centre in Cairo. These talking points were
prepared with the kind support of Nina Berg, Gemma Archer, Zanofer Ismalebbe, Noha El-
Mikawi, and Sarah Rattay.

9 New York, 24 September 2003 - Secretary-General’s remarks to the Ministerial Meeting of the
Security Council on Justice and the Rule of Law: The United Nations Role. Available at http://
www.un.org/apps/sg/sgstats.asp?nid=518

@ Sixth Annual Meeting of Arab National Human Rights Institutions




Challenges to the implementation of the Rule of Law in the Arab States
Constitutions as evolving documents

There are many challenges to the implementation of the rule of law in the Arab
States. First, constitutions of States describe a wide variety of political structures:
federal, as in the United Arab Emirates and in the Sudan; unitary as in Tunisia;
a constitutional monarchy, as in Jordan; a republic as in Egypt; or a traditional
hereditary monarchy as in Saudi Arabia. Arab Constitutions also include very
different power allocations among the executive, legislative and judicial branches
of government. They may contain certain checks and balances in the form of
provisions empowering judicial review of legislative and/or executive acts, but
they do not generally contain provisions protecting Parliaments from executive
domination. In addition, while most States formally guarantee the independence
of the judiciary in the Constitution, actual independence depends largely on the
administrative authority that governs the judicial branch. It should be no surprise
that the degree of judicial independence varies from one country to another
and even in the same country from time to time, in light of the many prevailing
political, economic and social considerations. Also, while Arab Constitutions
include fairly similar provisions, some are still a hybrid of the Islamic, Ottoman,
French or British legal structures. Therefore, Constitutions in the Arab States are
not yet documents with consistent and coherent articles listing all rights and
freedoms, or enhancing them.

Importance of customary law

The Arab States face a significant gap between formal justice reform processes
and existing customary/traditional practices. Currently there are few initiatives
that seek to recognize, integrate and adapt to non-court mediation or customary
dispute resolution processes and rulings. Yet, customary systems are considered
a fundamental structure in the region, and are used by the majority of the
population in many countries, especially in Irag, Somalia, Yemen, Egypt and
Lebanon. This creates multiple challenges with regards to the implementation of
the rule of law. Indeed, customary law creates a plurality of legalism, and allows
different people in different societies to define the rule of law in a multitude of
ways. Also, this often leads to situations where the customary conception of
justice does not allow everybody to be equal before the law, creating hierarchies
and privileged groups. Consequently, models of implementation of the rule of
law need to include a mode of integration and cooperation with such systems
in order to address this crucial regional reality, and in respond to the underlying
gaps and challenges.

Rule of law and human rights as support to the MDGs

The rule of law, as part of the human rights framework, also provides the
very foundation for the achievement of the Millennium Development Goals
(MDGs). The human rights framework ensures that the MDGs are pursued in an
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equitable, just and sustainable manner. Human Rights and MDGs share the key
principles of participation, empowerment, and national ownership. They also
focus on reporting processes and government accountability. Using a rights-
based approach to planning and programming can help in addressing unjust
distributions of power, and bring an important focus to the rule of law, which
will, in turn, make development achievements more sustainable. For example,
combining freedom of association with reformed institutions that guarantee
protection fromforced eviction will reinforce the gains made in providing support
to slum-dwellers under MDG Goals 1 and 7. However, some obstacles remain in
the Arab States. In terms of human rights, challenges to the implementation of
the rule of law include the absence or weakness of the necessary framework
to help rights-holders in claiming their rights; very uneven harmonization of
domestic law with international standards, and, of course, the strong impact of
religious or cultural values which can sometimes lead to a situation of perception
of “competing rights”. However, inresponse to those challenges, the region also
sees the development of a new “social contract” which attempts to establish
and enhance a new relationship between the State and the society, to facilitate
responsibility and partnership.

The rule of law in conflict and post-conflict countries

As indicated by the report of the Secretary General on the rule of law and
transitional justice, there are additional challenges to the implementation
of the rule of law in conflict or post-conflict countries. In such context, it is
important to take a comprehensive approach to justice and the rule of law. It
should encompass the entire criminal justice system, not only police, but also
lawyers, prosecutors, judges and prison officers, as well as many actors beyond
the criminal justice system (such as Bar associations, civil society, etc.). But a
«one-size-fits-all » approach does not work. Local actors must be involved from
the start as the aim is to have strong local institutions. While the restoration
of law and order is essential to the emergence of acceptable governance, it
also provides room for the components of civil society to find their voice and
participate more meaningfully in the emergence of governance at all levels.
In that sense, restoring the confidence of the population is often difficult, but
remains crucial. Indeed, this is another important challenge in a post-conflict
context as some of the stakeholders working on the rule of law may also be
former participants to the conflict itself, such as police forces. Additionally, the
conflict has frequently led to a physical breakdown of infrastructures (including
the loss of records and jurisprudence on the defense of rights) which require a
significant amount of time to rebuild.

Multiple approaches to the rule of law

The area of rule of law reform has been characterized by a multiplicity of actors
and an increasing number of development efforts. In addition to various UN
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agencies, these actors include international and multilateral organizations, donor
governments, development banks and international financial institutions, and
NGOs. There is also an ongoing debate among organizations on the benefits of
“top down” versus “bottom up” approaches. For example, the UN approachis a
case of people-centred approach. The normative foundation for the work of the UN
in advancing the Rule of Law is the UN Charter and the 4 pillars of the international
legal system: international human rights law, international humanitarian law,
international criminal law, and international refugee law. This multiplicity of actors
and approaches sometimes leads to largely uncoordinated projects on the rule of
law. The challenge is to bring the different perspectives together.

UNDP’s work on the Rule of Law

UNDP recognizes the complexities in pluralistic legal landscapes, and strives
to ensure that support programmes include systems based on a bottom-up
approach, with due consideration to the normative framework. UNDP works
with national partners to:

< Develop national strategic plans and programmes for justice reform and
service delivery;

<> Support justice needs and capacity assessments to analyze demand and
supply for services, creating a baseline for monitoring and evaluation;

< Empower the poor and marginalized to seek responses and remedies for
injustice;

< Improve legal protection, legal awareness, legal aid and counsel,
adjudication, enforcement, and civil society and parliamentary
oversight;

< Respond toimmediate justice needs including the protection of women’s
rights and access to legal services;

< Strengthen linkages between formal and informal structures.

Since 2008, UNDP Bureau for Crisis Prevention and Recovery (BCPR) has also
rolled out its Global Programme on Strengthening the Rule of Law in Conflict
and Post-Conflict Situations in 16 out of 20 priority countries. Access to justice
programminginthe Arab Statesis also covered by the UNDP regional governance
initiative (POGAR) in addition to the country office programming. UNDP-POGAR
supported the foundation of the Arab Centre of the Rule of Law and Integrity,
aiming at strengthening the rule of law, fighting corruption, and building the
foundations for fair, efficient and independent justice systems in the Region.

Specific initiatives in the region can be presented through the two examples of
Sudan and Iraq.
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Established in 2004, the Rule of Law Programme in Sudan is one of UNDP’s most
comprehensive. It addresses the broader spectrum of rule of law: from capacity
development of the national judiciary, Ministry of Justice, law enforcement and
corrections to legal aid and legal information at the community-level. The Rule of Law
Programme integrates a strong reconciliation and confidence building element.

Responding to the international community’s calls for the right of rape survivors
to medical care and access to justice in Darfur, inadequate legislation was
amended in 2005, improving access to life-saving treatment. However, most
people in Darfur, including women, internally displaced persons, community
leaders, health workers and police officers were unaware of the changes in
the law. Responding to the need to disseminate life-saving information to all
stakeholders in Darfur, UNDP, in partnership with UNFPA and the United
Nations-African Union Mission in Darfur, conducted public awareness campaigns
with internally displaced persons, women’s groups, local non-governmental
organizations and the police force.

Thisstoryhighlightsyetanotherchallenge:working withvulnerableandmarginalized
groups often generates tensions in places where stability is very fragile.

The second example is Iraq. The post-war situation in Irag was an essential
opportunity for the United Nations to play a critical role in establishing the rule
of law in the country. Iraq is still undergoing an elaborate process of reforms
aimed at promoting justice and the rule of law, and strengthening institutional
capacities in these fields. However, while several projects focused on reviewing
and modernizing Iraqgi laws and regulations, very few focused on facilitating
access to these texts and other legal information.

This finding highlighted the needs of Iraqi citizens, legal practitioners and also
policy makers to be better informed of existing legislations and jurisprudence.
Therefore, UNDP and UNDP-POGAR, in conjunction with Iraqgi counterparts,
developed an Iraqi “Laws database” which was delivered to the Iragi authorities
in2007. Several recommendations were also presented to complete the building
of the advanced Iraqgi databank.

Following these first steps, the second phase of the project will support the
creation of an advanced search system by updating the archived legal texts,
adding court decisions, conventions and doctrinal references, and by adding
more search features to the existing system. Specifically, the objective of this
Iragi databank are to (1) provide Iraqi policy makers and other stakeholders with
organized and annotated legal information; (2) provide knowledge-based, legal
insights to enhance the decision-making process and reform process; (3) create
a platform for comparative research for national and regional dialogue, and
finally (4) provide tools for research and studies to support the drafting of laws
and regulations.
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8.3. Equality, accountability and fairness in the application
of law, presentation by Christoffer Badse, Special Advisor,
the Danish Institute for Human Rights, United Nations
International Covenant on Civil and Political Rights

«All persons shall be equal before the courts and tribunals. In the determination
of any criminal charge against him, or of his rights and obligations in a suit at law,
everyone shall be entitled to a fair and public hearing by a competent, independent
and impartial tribunal established by law. [... ].» Article 14

The [Human Rights] Committee is concerned ... that the periods of detention
without charge under the [Offences Against the State] Act have been increased,
that persons may be arrested on suspicion of being about to commit an offence,
and that the majority of persons arrested are never charged with an offence.

-A/55/40, paras. 422-451 (2000).

Excellencies, ladies and gentlemen,

| thank you very much for giving me the opportunity to share with you my
thoughts on the topic of equality, fairness and accountability in the application
of law.

My focus in this presentation on these important requirements in international
human rights law will be what national human rights structures can contribute
to assisting the state in upholding these fundamental principles. On one hand
my presentation will attempt to highlight and clarify some issues regarding the
terminology, since we must have a common understanding of the principles. On
the other hand, it isimportant that we take a practical look on how we, as human
rights professionals and representatives from national human rights institutions,
can assist the state in fulfilling its obligation as duty-bearer thereby improving
the effective protection of the individual which is why we all are in this field of
work — to make an impact - to make a difference.

During this seminar, we will hear some presentations which may overlap a
little, since the topics are somewhat interlinked. Beforehand | apologize, to
the audience and the other speakers, if this turns out to be the case for my
presentation.
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Identification of relevant state actors

Relevant state actors who should be principally guided by the considerations
mentioned below are decision making bodies, primarily those that deal
with criminal cases. However, this does not limit the application of these
considerations to those parties, every state actor, including administrative
bodies and municipalities who submit citizens to any form of interference and
exercise power over the individual is a relevant candidate.

The law - the principle of legality

The rule of law, in its most basic form, is the principle that no one is above the
law. Thus, the rule of law should be seenin contrast to arbitrariness and be based
on the reason of a democratically elected leadership, which is implemented by
the courts and other bodies considering individual cases. One of the best known
authors to give the principle theoretical foundations is Montesquieu in L’esprit
deslois (1748) introducing the concept of the separation of powers, meaning the
executive, legislative, and judicial functions of government should be assigned
to different bodies, so that attempts by one branch of government to infringe on
political liberty might be restrained by the other branches.

The Anglo-American concept of the rule of law could be compared to the concept
in continental European legal thinking of the Rechtsstaat. The term is originally
borrowed from German jurisprudence and means a “rule of law state” or
“constitutional state”. It is a state in which the exercise of governmental power
is constrained by the law. In a Rechtsstaat, the power of the state is limited in
order to protect citizens from arbitrary exercise of authority. In a Rechtsstaat,
the citizens share both legally based civil liberties and use of the courts. A country
cannot be a liberal democracy without being a Rechtsstaat.

The preambles of all the major human rights documents refer to human rights
and the rule of law, indicating that the rule of law is not merely a subpart of
human rights, but has its own meaning. The concept of the rule of law includes
the term legal certainty.

International jurisprudence uniformly emphasizes theimportance of the principle
of nullum crimen, nulla poena sine lege, according to which criminal conduct
must be defined in law before an offense can be committed, and with sufficient
precision so as to prevent arbitrary enforcement and ensure predictability
for the citizens. The fundamental principle that the criminal law must not be
extensively construed to an accused’s detriment, for instance by analogy. From
these principles it follows that an offence and the sanctions provided for it must
be clearly defined in the law. This requirement is satisfied when the individual is
able to understand from the wording of the relevant provision and, if need be,
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with the assistance of the courts’ interpretation of it, what acts and omissions
would make him criminally liable.”

The rule of law can be defined as “the regular, impartial, and in this sense fair”
administration of “public rules” addressed to the people for the purpose of
regulating their conduct and providing the framework for social cooperation.
The rule of law could be boiled down to the following requirements:

1. The requirement that compliance should be possible.

a. The actions which the rules of law require and forbid should be of a kind which
men can reasonably be expected to do and to avoid.

b. Those who enact the laws and issue legal orders should do so in good faith,
in the sense that they believe “a” with respect to the laws and orders they
promulgate.

c. Allegal system should recognize impossibility of performance as a defense, or
at least a mitigating circumstance.

2. Therequirement of regularity. The legal system should reflect the precept that
similar cases should be treated similarly.

a. Judges must justify the distinctions they make between persons by reference
to the relevant legal rules and principles.

b. The requirement of consistency should hold for the interpretation of all
rules.

3. The requirement of publicity. The legal system should reflect the precept that
the laws should be public.

a. The laws should be known and expressly promulgated.
b. The meaning of the laws should be clearly defined.

4.Therequirement of generality. Statutes and other legal rules should be general
in statement and should not be aimed at particular individuals.

5. The requirement of due process. The legal system should provide fair and
orderly procedures for the determination of cases.

a. A legal system ought to make provision for orderly and public trials and
hearings.

b. A legal system ought to contain rules of evidence that guarantee rational
procedures of inquiry.

10 Baskaya and Okcuoglu v. Turkey, ECHR, 8 July 1999 (para. 36).
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c. A legal system ought to provide a process reasonably designed to ascertain
the truth.

d. Judges should be independent and impartial, and no person should judge his
or her own case."

Implementation of the principles of equality, fairness and accountability Equality

Time does not allow for an in-depth description of all the sub-categories, but
some should be highlighted and are as follows:

1) Equality before the law,
2) Equality of the law,

3) The principle of equality,
4) The right to equality,

5) Substantive equality and
6) Equal access to a court.

The prohibition against discrimination on the grounds of race, color, sex, religion,
political opinion, and national or social origin is a core human rights norm. States
must respect it in all circumstances.

The general right to equality is stipulated in art. 26 of ICCPR and a specific
manifestation is found in art. 14 of ICCPR, which should be read in conjunction
to the general prohibition of discrimination under art. 2(1). Equality before the
courts and equal access to the courts must be perceived as a vital principle of
“the rule of law” and all persons, without distinction as to race, religion, gender,
property, etc., are considered right holders.

The right to fairness - the an institutional guarantee

The right to a fair and public hearing before a tribunal is the core of “due process
of law”. In human rights documents, an institutional guarantee is enshrined
requiring states, as a positive obligation, to set up by law independent, impartial
tribunals and provide them with the ability to hear and decide on criminal
charges, as well as on rights and obligations in lawsuits.

11 For further contemporary elaboration one can consult John Rawls writings on the subject:
A Theory of Justice (1972) page 235 ff. see also: http://Isolum.typepad.com/legal_theory_
lexicon/2004/01/legal_theory_le_3.html
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The primary institutional guarantee of art. 14 is that rights and obligations in civil
suits or criminal charges are not to be heard and decided by political institutions
or by administrative authorities subject to directives, rather this is to be
accomplished by a competent, independent and impartial tribunal established
by law.

In order to establish whether a tribunal can be considered “independent”,
consideration must be given to the manner of appointment of its members
and their term of office, the existence of safeguards against outside pressures
and the question of whether it presents an appearance of independence. As
to the condition of “impartiality”, there are two tests that need to be applied:
the first consists in trying to determine the personal conviction of a particular
judge in a given case and the second in ascertaining whether the judge is offered
guarantees sufficient to exclude any legitimate doubt in this respect. Judges must
be held accountable to this and must also be ready to be challenged, while still
maintaining the respect of the office. Transparency regarding the procedures for
appointment is an absolute necessity, and the profession should aim at reflecting
the society by having diversity as a goal in the recruitment.

Impartiality is central in the concept of justice, fair trial and impartiality of the
judiciary is crucial for the confidence which citizens must have in their judicial
system. Judges are very professional, but there lies important truth in the doctrine
of justice must not only be done, it must also be seen to be done. This canonis referred
to as the doctrine of appearances, meaning that judges cannot afford to be seen as
being biased evenif it is not so due to the increased sensitivity of the public to the
fair administration of justice.

The right to fairness - the procedural guarantees

A guarantee for a fair hearing is fundamental, and should include the principle
of equality of arms between the parties in a court of law. A court should, for
example, adjourn proceedings in order to provide equal opportunities for both
parties to challenge documentary evidence. The list of requirements is long
and includes publicity of the proceedings and publication of judgments, which
is essential to make the administration of justice transparent and thereby
holding to the application of law and ensuring the system is accountable by
public scrutiny. Minimum guarantees of the accused in criminal trials include the
presumption of innocence, right to be informed of a charge, preparation of the
defence, the right to contradiction and the claim to be tried without undue delay
and the prohibition of self-incrimination as well as the right to an appeal and to
compensation.

Ladies and Gentlemen, let me conclude.

The rule of law, in its most basic form, is the principle that no one is above the
law. It can be seen as being in contrast to the rule of man.
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Therule of law should be seen as a principle which governments should adhere to
when interfering in human rights i.e. non-absolute rights. The state is required to
adhere to the principle of legality followed by the principle of predictability and
precision if the state has a legitimate interest for a proportionate interference,
be it crime prevention or for the protection of the right of others.

However, the state has the burden of proof that interference is necessary in
a democratic society as well as proportionate and we must, as human rights
professionals, be willing to challenge these arguments and enter into a constructive
dialogue to discuss alternatives with state representatives. Likewise human rights
professionals and the public at large must be able to access documents and court
hearings to make the administration of justice transparent, thereby holding the
system accountable. Very often court documents are both costly and difficult to
access. This should be addressed.

The doctrine of justice must not only be done, it must also be seen to be done might
sometimes seem to be an oversensitive approach, but | think it is wise to take
the doctrine very seriously. It is especially so, if the judicial system is operating in
a pluralistic and multiethnic society where everybody should be able to identify
themselves with the values of the justice system.

Equality, fairness and accountability in the application of the law should
be perceived as an over-all principle of good governance, a tool to combat
arbitrariness and a vessel for implementing human rights and combating
discrimination. The rule of law should be seen, especially at the national level,
as the foremost legal tool for protecting human rights and the peaceful and
stable progression of society and the promotion of a human rights culture and
an effective protection of the individual.

I thank you for your kind attention.

International Covenant on Civil and Political Rights

Article 14

1. All persons shall be equal before the courts and tribunals. In the determination
of any criminal charge against him, or of his rights and obligations in a suit at
law, everyone shall be entitled to a fair and public hearing by a competent,
independent and impartial tribunal established by law. The press and the public
may be excluded from all or part of a trial for reasons of morals, public order
(ordre public) or national security in a democratic society, or when the interest
of the private lives of the parties so requires, or to the extent strictly necessary
in the opinion of the court in special circumstances where publicity would
prejudice the interests of justice; but any judgement rendered in a criminal case
or in a suit at law shall be made public except where the interest of juvenile
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persons otherwise requires or the proceedings concern matrimonial disputes or
the guardianship of children.

2. Everyone charged with a criminal offence shall have the right to be presumed
innocent until proved guilty according to law.

3. In the determination of any criminal charge against him, everyone shall be
entitled to the following minimum guarantees, in full equality:

(a) To be informed promptly and in detail in a language which he
understands of the nature and cause of the charge against him;

(b) To have adequate time and facilities for the preparation of his defence
and to communicate with counsel of his own choosing;

(c) To be tried without undue delay;

(d) To be tried in his presence, and to defend himself in person or through
legal assistance of his own choosing; to be informed, if he does not have
legal assistance, of this right; and to have legal assistance assigned to him,
in any case where the interests of justice so require, and without payment
by him in any such case if he does not have sufficient means to pay for it;

(e) To examine, or have examined, the witnesses against him and to obtain
the attendance and examination of witnesses on his behalf under the same
conditions as witnesses against him;

(f) To have the free assistance of an interpreter if he cannot understand or
speak the language used in court;

(g) Not to be compelled to testify against himself or to confess guilt.

4. In the case of juvenile persons, the procedure shall be such as to take into
account their age and the desirability of promoting their rehabilitation.

5. Everyone convicted of a crime shall have the right to his conviction and
sentence being reviewed by a higher tribunal according to law.

6. When a person has by a final decision been convicted of a criminal offence and
when subsequently his conviction has been reversed or he has been pardoned
on the ground that a new or newly discovered fact shows conclusively that there
has been a miscarriage of justice, the person who has suffered punishment as
a result of such conviction shall be compensated according to law, unless it is
proved that the non-disclosure of the unknown fact in time is wholly or partly
attributable to him.

7. No one shall be liable to be tried or punished again for an offence for which he
has already been finally convicted or acquitted in accordance with the law and
penal procedure of each country.
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Article 15

1. No one shall be held guilty of any criminal offence on account of any act
or omission which did not constitute a criminal offence, under national or
international law, at the time when it was committed. Nor shall a heavier penalty
be imposed than the one that was applicable at the time when the criminal
offence was committed. If, subsequent to the commission of the offence,
provision is made by law for the imposition of the lighter penalty, the offender
shall benefit thereby.

2. Nothing in this article shall prejudice the trial and punishment of any person
for any act or omission which, at the time when it was committed, was criminal
according to the general principles of law recognized by the community of
nations.

Article 26

All persons are equal before the law and are entitled without any discrimination
to the equal protection of the law. In this respect, the law shall prohibit any
discrimination and guarantee to all persons equal and effective protection against
discrimination onany ground such asrace, colour, sex, language, religion, political
or other opinion, national or social origin, property, birth or other status.
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